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Court. 


Deft  ndant. 


STATEMENT     OF    THE     CASE. 

r)n  ilic  ''itli  (lay  of  Fel)rnary,  iSo.^,  tlic  I'.oarM  of 
'rrii.slccs  of  llic  City  of  Coronado.  a  city  of  ilic  sixlli 
class,  passctl  a  resolution  of  intention  to  tirade,  i)a\e 
,111(1  sidi'walk  Orange  \\enne.  'Plie  vesolutiuM  de- 
clared that  the  I'oard  had  found,  upon  estimates  (h- 
reeted  to  l.c  furnished  \\  hy  the  C"it\  h",nL;inei'r.  tlial 
the  cost  of  tiu-  projjoscd  work  would  he  ^I'ealer  than 
tv\o  dolhu'<  per  front  font  alou^-  t\'n-h  line  of  ^aid  .\\'- 
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cruio.  inc'iulino-  ilio  cost  of  intersection  work,  and  that 
the  luiard  had  dotornuned  that  serial  bonds.  bearin<.i- 
iiUerest  at  the  rale  of  ten  per  cent,  per  annum,  and  ex- 
tcn(hi\Q  over  the  period  of  ten  years  fr(^ni  their  date, 
shoidd  \^Q  issued  to  represent  the  cost  ;nid  exj^enses  of 
such  work,  and  in  the  manner  and  form  jirox-ided  by 
K'lw.  .\n  order  (hrectinq;  the  work  to  be  done  was 
afterwards  passed  by  the  Board  of  Trustees,  and  in 
conse(|ueree  of  subsef|uent  proceechngs  the  proposed 
work  was  completed  The  plaintifT  owned  a  lot  front- 
ino-  on  said  Orange  Avenue,  upon  w  hich  there  was  an 
assessment  made  by  the  Street  J^uperintenduu  of  a 
sum  exceeding  fift)  dollars,  as  its  proportion  or  ^li.ue 
of  the  cost  of  making  said  improvement.  That  as- 
sessment not  being  paid,  such  proceedings  were  had 
and  taken  that  on  or  about  the  tenth  day  of  January. 
1894,  the  Treasurer  of  said  City  made  and  delivered  to 
the  contractors  who  performed  said  work  a  bond  to 
represent  said  assessment.  Thereafter  the  interest  on 
said  bond  not  being  paid,  such  proceedings  were  had 
and  taken  that  the  Treasurer  of  said  City  advertised 
said  lot  for  sale  to  pay  the  interest  and  principal  of  said 
bond.  and.  on  the  27th  day  of  August.  1898,  the  lot 
was  sold  pursuant  to  such  proceedings,  and  the  de- 
fendant became  the  purchaser  thereof  at  such  sale: 
and.  on  the  same  day,  said  City  Treasurer  issued  to 
the  <lefendant  a  certificate  of  such  sale.  The  plain- 
tiff alleges  that,  unless  the  defendant  is  restrained  and 
enjoined,  he  will  give  notice  of  application  for  a  deed, 
and  take  a  deefl  for  said  lot  and  thereby  cloud  i)lain- 
tilT's  title  thereto. 

The  plaintitT  alleges  that  the  Board  of  Trustees  of 
said  C!ity  never  at  any  time  designated  any  newspa- 
per in  w  hich  the  notice  of  street  work  should  be  ])ub- 
lished.  imless  such  desi""nation   is  cr)ntained   in    said 
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resolution  of  intention.       He  further  alleges  that  the 
Board  of  Trustees  of  said  City  of  Coronado  never 
acquired  jurisdiction  to  authorize  the  grading  of  said 
Orang-e  Avenue,  because  no  dedication  thereof  had 
been  made  sufficient  to  warrant  the  exercise  of  such 
power  b\   the  Board  of  Trustees.     The  plaintiff  also 
alleges  that  the  Treasurer  of  said  City  advertised  and 
gave  notice  of  the  sale  of  said  lot.  and  that  the  same 
was  sold  at  the  sale  for  which    said    certificate    was 
given,  in  the  office  of  the  Tax  Collector  of  the  Countv 
of  San    Diego,  and   without   the  boundaries  of  said 
City  of  Coronado.      It  is  further  alleged  that  the  as- 
sessmeni  for  the  cost  of  said  work  was  made  upon  the 
lots  fronting  upon  said  Orange  Avenue,  including  the 
plaintiff's  lot.  according  to  the  frontage  of  said  lots 
u]5on   said     A\cnue,     pursuant     to     the     i')r(n-isions 
of    the    Street     Improvement     Act     of    this    State. 
requiring     assessnients     to     be     niade     u])on      the 
property     abutting     on      the     improvemcni.     at     a 
rate     j'.er     front      foot      sufficient       to      co\-cr     the 
total      expense      of      the      work.        It     is      further 
alleged     that     all     of     the     procecilings     were     had 
and  taken  in  violation  of  the  i''.  u.teanth  .\n'.en  bnent 
to  the  Constitution  of  the  L'r.itc.l  States,  and  partic- 
u'.ar'.y  that  clause  thereof  which  i)rohibits  an\-  v^tatc 
fi"om  dep'ri\ing  any  person  of  pnipcrt\    without  due 
process  of  law.      The  amended  complaint  also  alleges 
that  there  were  a  great  number  of  irregularities,  spec- 
ifying them,   in  the  aforesaiil   iiroceedings  which   re- 
sulted in  'ihe  .sale  of  jjlaintifY's  'ot.      I  deem  it  unneces- 
sary to  .s])ecify  in  detail,  or  at  all.  these  alleged  defects, 
or  de|;;uturcs  from  the  re(piii'(,'ment>  of  ihi.'  !aw,  in  the 
aforesaid   ])roccedings.   for  the  re.'iM)n   thai    I    regard 
them  as  meri'  irregularities  which  wen-  cmed  or  dis- 
pensed  with   by  the  provisions  of  the   ^laliUe   ninU-i- 
wliich  the  procce'lings  were  hnd. 


Those  i>r«)roc(lin_<i"S  wcix'  iiniiaU'd  under  ilie  aniend- 
nient  tdtlie  Street  IinproveuKiH  Act  of  this  State,  a])- 
jiroved  March  17th.  iS()i  (Stat.  iSt)i.]).  ii^).  'I'liis 
aniendiiiem  proxiiles  that  the  issnaiu-e  ot  the  bond 
shall  he  conclnsi^r  c-riiiciirc  ni  the  re^nl.arity  of  all  i^re- 
\ioiis  ]iroeeediiios  and  of  the  \alidity  of  the  hen.  ( )n 
l^'ebrnary  Joth.  iS<)3.  the  Le.qislatnre  jia^sed  an  .\ct 
entitled  ".\n  .\et  to  ])ro\iile  for  a  system  of  street  im- 
pr(i\-ement  bonds  to  rejiresent  certain  assessnients  for 
the  cost  of  street  \vt)rk  and  improxenient  within  nm- 
niei])alities.  and  also  for  the  paNnicnt  of  such  bonds," 
(Stat.  u'^o^.  1'.  33)  which  in  its  s^eneral  features  is  s'm- 
ilar  to  the  amendment  to  the  Street  lni])ro\cmer.t 
Act  ])assed  by  the  Le,^'islattn-c  in  iSgi.  The  Act  of 
1893  rejx^als  the  amendment  of  iSiji.  "except  as  to 
any  and  all  ])roceedin.^s  hitherto  commenced  there- 
luider.  which  proceedings  n:ay  be  c:)m])'eted  and  ha\'c 
full  force  as  is  therein  ]M-ovided."'  In  1899  the  Legis- 
lature iimended  the  Act  of  1893.  the  main  provisions 
of  the  former  .\ct  being  still  retained  in  the  amend- 
ment thereto.  The  amendment  of  1899  ijrovided 
that  the  bonds,  by  their  issuance,  should  ])e  prima  facie 
evidence  of  the  regularity  of  all  ])re\ious  i)roceedings 
had  under  the  general  Street  Improvement  Act.  and 
also  of  all  proceedings  had  under  the  .\ct  of  1893,  as 
amended  in  1899.  ])revious  to  the  making  of  the  cer- 
tified list  of  un])aid  assessments  by  the  Street  Super- 
intenrlent.  and  also  of  the  validity  of  the  street  assess- 
ment lien  up  to  the  date  of  said  list. 

'.riie  sufficiency  of  the  amended  com])laint  is  chal- 
lenged by  a  general  demurrer. 


OPINION     OF     THE     COURT. 

The  iirst  question  of  law  which  arises  is  this :  What 
prol:)ai^ivc  effect  is  to  l)e  given  to  the  l)oncl  issued  in 
the  course  of  the  proceedings  referred  to  in  the 
amended  complaint?  Is  such  bond  to  he  regarded 
merely  as  j  rima  facie  evidence  of  the  regularity  of  the 
proceedings,  or  is  it  to  be  regarded  as  coiiclii- 
sk'C  evidence  of  their  regularity?  On  the  plaintiff's 
side,  it  is  claimed  that  the  amendment  of  1899  con- 
trols. That  the  Legislature  has  full  power  to  a'ter  or 
change  ihe  rules  of  evidence  at  its  pleasure,  and  that 
the  amendment  of  1899  makes  municii)al  improve- 
ment bc>nds  only  prima  facie  evidence  of  tlie  regularity 
of  the  proceedings.  On  the  other  ride,  it  is  contended 
that  tlie  i;rovisions  of  the  amendir.ent  of  1891,  making 
the  bond  C(Miclusivc  e\-idence,  entered  into  and  be- 
cair.e  a  part  of  the  contract  of  the  holder  cf  tiie  l;ond, 
and  ot  ihc  contract  of  the  pin-chascr  at  the  tax  sale; 
and  th.ra.  therefore,  the  Legislature  ha  1  r.o  ccnst!tu- 
tional  power  lo  change  the  statute  in  fcrc:  at  ;hj  time 
the  contract  was  entered  into  and  the  sa  e  va-;  n^ade, 
c-tabhshing  a  conclusive  presumption,  by  enacting  a 
;  I'.l;:  cc/.:v.:n  s;altitc  which  crer.ted  niere  y  a  prima  1  a- 
cic  ]:'re.sumption.  in  ir.\-  judiT.  en':,  the  ccnitenlion  of 
defendarit's  counsel,  both  r.];i  n  /ci-Snu  and  aulhurity. 
must  I'C  sustained. 

judjrc  Ccxjlev  in  his  Treatise  on  Taxali  ni.  under  ihe 
title  of  C/iu'ati\e  Laws,  classifies  them  as  foilnws 
(Cor)ley  on  I'ax.  j).  -'97.): 

■'All  avM  (if  dis]:cnsati<in  nriy  assrnr.e  any  one  of 
several  forms; 

I.  It  iray  assume  the  form  (f  a  in'c  (  f  t-on-'.usive 
evidence  mlended  lo  preclude  a  dcpariurc  from  the 
law  beiuL''  pro\ed. 
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2.  It  iiKiv  take  the  form  nl"  a  niandato  to  officers. 
OMiiniandirij^'  tlioni  to  ,i;i\(.'  cflccl  to  iHoccodiiii^s  that 
liavf  1)0011  takoii.  and  to  disiOL":ard  in  doini^-  so  any  ir- 
roi^iilaritio;'  or  otlior  (lotocls. 

^V  It  niav  1)0  a  special  cnrati\o  statnlo  to  lioal  de- 
loots  in  certain  si»eciliod  proceediniis.  w  liicli  liavo  been 
l)ot\>ro  taken. 

4.  It  max-  be  a  o-enera!  curalixo  stalulo  to  lieal  ir- 
reji'ularitios  or  defects  in  any  ])rooce :lin_<;s.  wha  soever. 
j)re\ionsi\'  taken. 

3.  It  mav  bo  a  t;-eneral  statnte  for  future  cases, 
which,  while  markinti-  out  a  course  for  the  officers  to 
pursue,  shall  at  the  same  tiir.e  declaro  that  irre^u  ar- 
ities  .'^hall  not  vitiate  any  proceedings  that  shall  be  b.a  1 
under  the  statute. 

f).  Besides  these,  there  may  bo  either  a  special  or 
a  ij-eneral  law  for  reassessing  the  ta.\  when  the  pro- 
ceedings for  its  collection  have  proved  ineffectual." 

The  lecii.slative  intent,  and  the  legal  effect  of  the 
legislative  enactment,  are  jirecisely  the  same  which- 
ever method  the  legislature  may  adopt.  The  intent 
aiifl  legal  effect  of  all  such  statutes  is  to  preclude  the 
land  owner  from  taking  advantage  of  an\-  irregulari- 
ties, other  than  jurisdictional  defects,  w  hioh  may  have 
occurred  in  the  j^sroceedings.  .\n  act  of  the  legislat- 
ure which  declares  that  the  issuance  of  the  tax  deed,  or 
any  other  instrument  issued  in  the  course  of  the  pro- 
ceedings, shall  create  a  conclusive  presumption  of  the 
regularity  of  previous  proceedings  is  not  a  mere  rule 
of  evidence,  as  that  tenu  is  ordinarily  used:  but  such 
an  act  creates  a  right  in  faxor  of  the  holder  of  the  in- 
strument, which  cannot  be  taken  from  him  by  subse- 
(|uent  legislation  without  his  consent.  Such  an  act 
is.  in  cxery  essential  particular,  as  much  a  part  of  the 
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law  of  the  land  as  a  general  statute  which,  while  pre- 
scribing the  steps  to  be  taken,  also  declares  that  no 
irregularities  shall  vitiate  the  jiroceedings;  and  con- 
tracts enrered  into  upon  the  faith  of  such  provisions, 
are  as  fully  protected  in  the  one  case  as  in  the  other. 

It  may  lie  conceded  that  a  statute  which  pro\ides 
that  a  tax  (\ce{\,  or  other  instrument  issued  in  tax  ])ro- 
ceedings,  shall  be  ])resumptive  evidence  of  the  regu- 
larity of  all  previous  steps,  may  afterwards  be  repealed. 
It  is  clear,  in  such  a  case,  it  was  not  the  original  legis- 
lali\c  intent  to  estop  the  land  owner  from  proving  the 
fact  that  irregidarities  had  occurred  in  ilic  proceed- 
ings, 'i'lie  intention  of  the  legislature  was  merely  to 
shift  the  burden  of  proof  from  the  holder  of  the  instru- 
ment to  the  owner  of  the  land,  and  it  is  competent  for 
the  legislature  to  afterwards  shift  the  burden  to  the 
other  sirle. 

The  Supreme  Court  of  Xorth  Dakota,  in  Rcbciis  v. 
Natiouol  Bank,  reported  in  79  X.  W'.,  T050,  disposes 
of  the  (juestion  under  discussion,  as  follows: 

"Section  1^)39  Comp.  Laws,  which  was  in  force 
when  the  tax  sale  was  made  ujion  which  the  tax  deed 
rests,  rcafls  as  follows:  'vSuch  (ked  shall  be  executed 
J!}"  the  County  Treastu'er  under  his  hand,  ;ind  the  ex- 
ecution thereof  shall  be  attested  by  the  County  Clerk 
with  tlie  count)-  seal,  and  suclt  deed  shall  be  conclu- 
sive cx'idence  of  the  truth  of  all  the  facts  therein  re- 
cited, .and  prim  I  facie  e\idenee  of  the  regularity  of 
all  the  jjroceedings  from  the  \aluation  of  the  land  by 
the  .\ssessor  u])  to  the  execution  of  the  deed.'  'Phis 
statute  entered  into  the  coiUraet  oi  piu'chase.  and 
became  a  jiart  thereof.  In  Cooley  'i'ax'n.,  345.  it  it  s  lil : 
"Xow,  the  purchase  at  a  lax  sa!e  is  clearly  a  contratM. 
It  is  n^ade  under  the  law  as  it  then  exists,  and  upon 
the  ternis  prescribed  i)y  the  law.  Xo  snbseijuent 
statute  can  import  new  terms  into  the  contract.  (  r  ail  I 
til  iho<('  before  expre^sefl.      If  ii  (  o'dd  be  changed  in 
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<'nc  |iar!i».ul:ir.  il  (.•ouUl  Itr  in  all;  if  suhjccl  l<i  k\<;is'at- 
ivo  control  al  all.  it  is  wholly  at  the  Ici^islative  mercy. ' 
See  M(>r<^ii)i\  .(.'oiiiiiiissioih'i-s,  jj  Kan. .89;  I'orqucranx. 
Poiiualiy,  7  W.  \'a..  1  14;  Merrill  v.  Pcariii}^,  ^J  Min.. 
479;  Ji  A.  W  ..  7-'i;  l\i>l':iiS()ii  v.  //('a'f'.  1,^  Wis.,  341. 
'Phe  <lel'entlant  Uank  is.  therefore,  entitled  to  th.c  full 
benetu  of  that  i)rovision  so  far  as  it  is  competent  leg- 
isUilion.  ])Ut  it  is  liko\\i<{>  hound  hy  it  if  it  operate  to 
its  disadvantage.  ' 

In  Rdhiii-oii  V.  //(JTcc.  siif>ra.  the  Su]  rcme  Coiu'i  of 
\\'isci)nsin  held  that,  when  land  has  been  sold  for  taxe.". 
under  a  law  which  pro\ided  that  the  owner  ir.ipju  re- 
deem it  within  a  sjiecified  time  after  the  sale,  it  is  not 
in  the  power  of  the  le^^islature  by  a  subsec|uent  "Ct, 
althouirh  ])assed  before  the  expiration  of  that  tim:,  to 
extend  the  privile.u^e  of  redemjUion  for  a  ^onger  ])er'o;l. 
To  do  So  would  be  to  impair  the  oblig'ation  of  the  con- 
tract. 

In  MrrriH  v.  Pcdrin;:;,  siijra.  it  was  held  that  the 
rij^lit  of  redemption  from  a  tax  sale  nuist  be  g'overned 
by  tlie  law  in  force  at  the  date  of  the  sale;  it  can  be 
neither  shortened  nor  extended  b_\'  subsecpient  legis- 
lation. 

In  Siiiili!  V.  ClcvcUnul,  17  Wis.,  ^^r).  the  (juestion 
under  consideration  was  directly  decided.  In  this 
case  the  vSupren^.e  Court  of  V/isconsin  held  that  a  tax 
(\i:ii(\,  executed  under  a  statute  which  made  it  conclu- 
sive of  the  retrularity  of  the  prior  ])roceedings.  could 
not,  bv  a  sub>;ec|uent  statute,  be  reduced  to  mere 
p-'iw.a  fade  evidence  of  such  fact.  'J'he  rule  enunci- 
ated in  Snii/li  v.  Cleveland  was  followed  and  approved 
in  Marx  v.  Ifatilliorn,  30th  Fed. .579. 

The  only  decision,  of  a  coinl  of  last  re.sort,  holding 
to  the  contrary,  to  which  luy  attention  has  been  called, 

1-;  Strnin^  \-    JJ'n'ili.v.  rlocidrd  by  the  Su])reme  Coin-t  of 
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Oregon,  and  reported  in  i6  Pac.  Rep.,  926.  In  mv 
judgment  this  decision  is  not  based  upon  sound  prin- 
ciple. It  will  also  be  observed,  on  the  ])etition  for 
rehearing-,  the  Supreme  Court  of  Oregon,  although 
adhereing  to  its  previous  views,  stated  that  the  mem- 
bers of  that  Court  concurring  in  the  decision  were 
"conscious  that  the  c[uestion  approaches  very  near  to 
the  dividing  line  between  the  remedv  and  the  obliga- 
tion  of  contracts." 

There  is  another  reason  which  constrains  me  to 
hold  that  the  provisions  of  the  amendment  of  1899, 
making  municipal  imi)rovement  bonds  only  priuia 
facie  evidence  of  the  regularity  of  the  prcxious  jiro- 
ceedings,  do  not  a])ply  to  the  bonds  issued  in  the  pro- 
ceedings in  the  case  at  1)ar.  It  is  well  settled  that  a 
statute  should  iiot  receive  a  construction  which  would 
give  it  a  retroactive  effect,  unless  such  an  intention 
cicarly  appears  from  the  words  of  the  statute.  1  here 
is  nothing  in  the  amendment  of  1899  which  indicates 
such  a  legislati\e  intent.  This  rule  is  announced  by 
the  Supreme  Court  .;f  this  State,  in  Hoitsfoii  v.  McKru- 
na.  22  Cai.,  =nv  i-i  a  case  not  dissimilar  to  this  one. 
I  f|u.ote  frnm  the  language  of  the  opinion,  as  fol'ows: 

■"The  com])laint  a\'ers  that  ihe  proceedings  for  the 
grading  or  this  street  commenced  on  the  Jjth  day  of 
August,  i860:  that  the  Superintendent  of  Streets,  on 
the  23rd  ('av  of  Xovember,  1860.  entered  into  a  con- 
tract with  the  plaintiff  to  do  the  work.  That  he  per- 
formed the  work,  which  was  duly  ap])rove  1  by  the  Su- 
perintendent, who  on  the  4th  day  of  ( )ctober.  i8f)i. 
assessed  and  ap])()rtioned  the  amcunt  upon  the  adja- 
ceiit  lots,  each  lot  being  sci)arately  a.'sessed  in  prop  >.- 
tion  I0  ihe  assessed  \alue  of  the  ^ame.  according  to 
the  assessment  roll  last  conip'eted  prior  to  the  making 
of  the  contract.  The  defeuflant  in^ists  that  tlu  a  s;ss- 
ment  is  void,  because  not  made  in  accordance  with  the 
provisions  of  the  Act  of  \\:\\  iS,  iSf  1.  which  was  in 
force  whtn  the  assessment  was  made,  nnd  which  jiro- 
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viik's  llial  'ihc  expense  nt  eoiistniclicMi  of  any  street, 
or  ])()rtion  nf  a  street,  shall  he  assessed  npon  the  lots 
of  land  frontitiL*:  thereon,  eaeh  lot  or  portion  of  a  lot 
heinj;-  separ;itel\  assessed,  in  proportion  to  its  front- 
aij:e.  at  i  rale  per  front  foot  to  eo\er  the  total  expenses 
(^f  the  work."  ( )n  the  eontrary.  the  plaintiff  eontends 
that  the  law  in  foree  at  the  time  the  contract  was  made 
— the  Act  of  March  jSth.  1S59 — controls  the  rights  of 
the  plaintilV.  and  that  the  assessment,  being  made  in 
accordance  with  that  law.  is  xalid.  The  difference 
between  the  twt)  statutes  is  simply  this — the  Act  of 
'^5<^)  provitles  that  assessments  shall  be  according-  to 
the  value  of  the  lots,  and  the  Act  of  1861,  according  to 
the  street  frontage  of  each  lot. 

.  The  plainlitt'  made  the  contract  in  view  of  th:  right. 
whicli  the  law  tlien  in  force  ga\e  him.  {o  resort  t.>  the 
property  an*'  its  owners  for  payment  of  the  work  djne 
in  grading  the  street,  in  this  respect,  the  law  of 
1859.  so  far  as  il  rcgu'ated  the  extent  and  nature 
of  that  liability,  formed  part  of  the  contract,  and 
could  not  be  essentially  changed  without  impairing 
the  obligation  of  the  contract,  which  could  not  be 
done  without  a  violation  of  the  Constitution.  The 
\ct  of  i86t  changes  the  rights  of  the  plaintiff  and  the 
liability  of  the  'property  and  its  owners,  by  changing 
the  extent  of  that  liability — making  some  to  pay  more 
and  others  a  less  sum  than  they  would  have  been  liable 
to  pay  mider  the  Act  of  1859.  Such  a  result  can  only 
])Q  avoided  by  giving  the  Act  of  1861  a  ])rospective 
effect — that  is.  limiting  its  application  to  those  con- 
tracts made  after  it  took  effect.  It  is  a  well  settled 
rule  of  law  that  statutes  should  not  receive  a  retroac- 
tive construction,  unless  the  intention  of  the  legislat- 
ure is  .so  clear  anil  positive  as  by  no  possibility  to  admit 
of  any  other  construction.  (Sedgwick  on  Stat,  and 
Con.  Law.  193.  .^07.).  There  is  nothing  in  the  lan- 
guage of  the  Act  of  1861  amendatory  of  Section  36 
which  makes  it  necessary  to  give  it  a  retroactive  effect, 
so  as  necessarily  to  include  contracts  made  before  its 
passage,  and  it  sjiould,  therefore,  be  construed  to  apply 
only  to  sul)sef|uent  contracts.  (Crciglitcn  v.  Pragg,  21 
Cal.,  115:  Scarborough  v.  Piigaii,  10  id.,  305)." 
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Again,  it  is  quite  doubtful  whether  the  amendment 
of  1899  has  any  reference  to,  or  in  any  manner  affects, 
proceedings  which  had  been  commenced  under  the 
Act  of  1891,  at  the  time  of  the  passage  of  the  Act  of 
1893.  The  Act  of  1S93  was  an  independent  act,  and 
not  an  amenchnent  of  the  Street  Improvement  Act.  as 
was  the  Act  of  1891.  It  contained  a  saving  clause, 
however,  as  to  i)roceedings  theretofore  commenced 
under  the  Act  of  i8gi.  which  proceedings  were  to  be 
completed  and  have  full  force  as  provided  in  the  Act 
of  1891.  The  Act  of  1899.  Ijeing  an  amendment  to 
the  Act  of  1893,  and  containing  no  reference  to  the 
Act  of  1891.  it  would  seem  that  the  provisions  of  the 
Act  of  1899.  making  the  liond  f-rinia  facie  evidence 
onlv  of  the  regularity  of  the  proceedings,  could  not  be 
held  to  a]^ply  to  proceedings  which  had  theretofore 
been  prosecuted  under  the  Act  of  1891. 

The  foregoing  considerations  convince  me  that  the 
bonds  issued  in  the  present  case  must  be  held  to  be 
conckisive  evidence  of  the  rej^u^arity  of  all  jircvifms 
proceedings,  except  as  to  those  matters  which  the 
law  reganls  as  jurisdictional.  One  cf  such  matters  is 
the  designation  by  the  Board  of  Trustees  of  a  ncws- 
pa])cr  in  which  the  notice  of  street  work  is  to  be  jtub- 
iiKhed.  ( )n  this  point  the  following  stalcmcnl  is 
found  in  the  resolution  of  iiUention  :  "'The  Sca])ort 
Xews  is  hereby  designated  as  the  weekly  newspajjcr 
])ublished  in  this  City  in  which  this  reso'ution  of  inten- 
tion shall  be  published  for  two  days,  niid  Ihc  iiolicc 
thereof  for  i.ue  doy,  as  often  as  said  new  spapcr  is  issued 
therein." 

The  vSlatute  re(|nirf^  the  SuperinU-mleMt  of  Stnets 
lo  publish  a  notice  of  the  passage  <  f  the  resolution  in 
a  ncwspa])er  designated  by  tlic  C'ily  Council.  It 
scen^*;  to  we  that  the  words  ".'nKl  the  notice  thereof 
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(tlie  rcs(vmuiii)  for  one  diiy.'  I'oiiml  in  tIio  resolution 
of  the  r.oard  of  'rrustees.  could  have  reference  only  to 
the  ncuice  of  the  passaiic  of  the  resolution  re(|uired  to 
he  puhlisluMl  hy  ihc  Street  Superintendent.  That 
would  he  the  natural  construction  to  he  j^^iven  to  the 
lani^uajie.  There  is  no  claim  that  a  notice  cf  the  pas- 
sa{i;e  of  the  resolution  oi  intention  was  not  puhlished 
by  the  Street  Superintendent  in  the  nc\vs[:iapcr  desig- 
nated. If  such  were  the  fact,  the  allegation  would 
<loubtless  ha\e  been  made  in  the  amended  comp  aint. 
in  the  absetice  of  such  an  allegation,  it  mr.st  be  he'd 
that  the  Suj)erintendent  of  Streets  construed  the  lan- 
guage as  authorizing  him  to  publish  the  notice  re- 
quired by  StatiUe  in  the  Seaport  News.  <ind  tb.at  he 
acted  accordingly.  See  Kiiii^  v.  Lamb,  i  17  Cal..  403. 
It  may  be  conceded  that,  if  Orange  Avenue  had 
never  been  in  such  manner  dedicated  to  the  juib'.ic  a.s 
to  authorize  the  Board  of  Trustees  of  the  City  of  Cor- 
onado  to  order  the  grading  of  the  street,  then  all  the 
proceedings  in  this  case  were  void.  The  grant  of  the 
Coronado  Beach  Company,  dedicating  to  the  ]niblic 
use  the  streets  and  avenues  (including  Orange  Av- 
enue) designated  on  '"the  official  map  of  the  South 
Island  of  the  Coronado  Beach.'  was  made  subject  to 
the  exclusive  right  reserved  by  the  grantor  of  fixing 
and  establishing  grades,  and  from  time  10  time  of  al- 
tering the  same  in  respect  to  said  streets  and  avenues. 
Xo  such  right  as  that,  however,  could  lawfully  be  re- 
served to  the  dedicator  of  streets  for  public  use.  The 
rule  is  stated  in  the  American  and  English  Encyclo- 
pedia of  Law.  Second  Ivlition.  X'ohmie  9.  page  7^.  as 
follcnvs  • 

■'The  right  of  the  dedicator  to  annex  conditions  to 
the  dedication  is  limited,  however,  bv  the  rule  that  the 
conditions  must  not  be  such  as  would  ])revent  a  rea- 
sonable cnjf>yment  of  the  dedication,  or  be  in  anv  wav 
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inconsistent  witli  snch  enjoyment.  Xo  condition 
may  be  annexed  which  will  take  the  property  from  the 
control  of  the  dnly  authorized  ]niblic  officers,  or  which 
will  in  any  v;ay  im])air  the  usual  exercise  of  the  police 
power  by  the  proper  authorities.  Should  an  attempt 
be  made  to  add  such  conditions,  the  dedication  will 
be  u]iheld  and  the  conditions  be  held  \-oi(l." 

The  other  alleged  defects  in  the  ])roceedings  are.  in 
mv  oi)inion.  as  heretofore  stated,  mere  irregularities. 
They  are  numerous  and  a  restatement  of  them  here 
would  be  of  no  practical  benefit,  and  would  unneces- 
sarily add  to  the  length  of  this  opinion.  1  will  briefly 
refer  to  the  authorities,  under  which  I  hold  that  they 
are  not  jurisdictional  defects. 

in  .l/(/////;,i[/y  v.  Dislrict  of  Coliuiibia.  97  U.  S.,  690,  it 
is  said  : 

"Judge  Cooley,  in  view  of  the  authorities,  asserts 
the  following  rule:  'If  the  thing  wanting,  or  which 
failed  to  be  done,  and  which  constitutes  the  defect  in 
the  proceedings,  is  something  the  necessity  for  wliioli 
the  Legi-slaturc  might  have  dispensed  with  by  prior 
statute,  then  it  is  not  beyond  the  power  of  the  Legis- 
lature to  dis]:)ense  with  it  by  subse(|uent  statute.  .\nd 
if  the  irregularity  consists  in  doing  some  act.  or  in  the 
mode  or  n:anner  of  doings  some  act.  which  the  legis- 
lature might  have  made  immaterial  by  |.ri(>r  law.  it  is 
eciuailv  competent  to  make  the  same  iimnatcrial  by  a 
sul)se(|uent  law.'  (Cooley.  Const,  kini.,  371.)  Tliis 
rule,  we  think,  is  accm-atel\'  stated.'" 

ill  Williams  \.  Suj^crvisors,  \22  W  S..  if>4.  the  rn\' 
is  staled  b\'  the  Suiircnic  CoiuM  of  llu-  I'nitcd  Stales 
as  follows : 

"The  mode  in  which  tiie  property  shall  be  appraised, 
by  whomilsapp.raisementslialiben-.ade.thetime  within 
which  it  shall  be  done,  what  ccrtilicate  (.f  tlicir  action 
shall  be  furnished,  and  when  parties  ^hall  be  lieard  for 
the  cf)rrcctinn  of  errors,  are  n-'atters  resting  in  its  dis- 
cretion.       \\'here  direitions  ii|  on   the  subjert   might 


originally  lia\c  hcon  (lis])onsc(l  wiili.  or  cxccuUmI  at 
aiuMhor  time,  irrcj^ularitics  arisin<;  iiiuii  neglect  to 
follow  llieni  may  I»e  remedied  1»\  the  Lei;:islatiire,  un- 
less its  aetion  in  tlii^  respect  is  restrained  by  constitu- 
tional provision*^  jiroliihitiui;-  retrospective  leg"islation. 
It  is  onlv  necessary,  therefore,  in  any  case,  to  consider 
whether  the  assessment  could  have  been  ordered  orig- 
inally without  re(|uirins;-  the  proceedinj^s,  the  omission 
or  defective  performance  of  which  is  comj)]ained  of,  or 
without  re(|uirin<;-  them  within  the  time  designated. 
If  they  were  Udt  essential  to  any  valid  assessment,  and 
therefore  miL^ht  have  Ijeen  omitted  or  performed  at 
another  time,  their  omissicn  or  defective  performr.ii:e 
may  be  cureil  by  the  sair.e  authority  which  directed 
them,  provided,  always,  that  intervening  riphts  are 
not  impaired.  Such  is  the  conclusion  of  numerous 
adjudications  by  the  State  Courts  upon  the  effect  of 
curative  acts,  and  of  this  Court  in  Mafl^ii^^!y  v.  Dis.'riJ 
of  Cnliiinhia,  0"  C  S..  6(S7.  rc;o." 

May  V.  HoldridgL,  23  \\  is..  98,  was  an  action  where 
the  plaintiff  sought  to  restrain  the  sale  of  certain  lots 
for  assessments  imjiosed  for  street  improvements.  In 
that  case  the  Su]ireme  Court  of  Wisconsin  stated  the 
rule  thus ; 

"This  rule  must,  of  course,  be  understood  with  its 
proper  restrictions.  The  work  for  which  the  tax  is 
sought  to  be  assessed  must  be  of  such  a  character  that 
the  Legi.slature  is  authorized  to  provide  for  it  by  tax- 
ation. The  method  ado])ted  must  be  one  liable  to  no 
constitutional  objection.  It  must  be  such  as  the  Leg- 
islature might  originally  have  authorized  had  it  seen 
fit.  With  these  restrictions,  w  here  work  of  this  char- 
acter has  been  done  1  think  it  competent  for  the  Leg- 
islature to  supply  a  defect  of  authority  in  the  original 
proceedings,  to  adopt  and  ratify  the  improvement  and 
jirovide  for  a  re-assessment  of  the  tax  to  pay  for  it." 

Another  objection  is  made,  which  challenges  the 
validity  of  the  tax  sale.  It  is  alleged  in  the  amended 
complaint   that   the   City   Treasurer   advertise'd    and 
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gave  notice  of  the  sa'e.  ami  that  the  lot  was  sokl.  in  the 
office  of  the  Tax  Collector  of  the  County  of  San 
Diego,  and  without  the  boundaries  of  the  City  of  Cor- 
onado.  Ordinarily  a  municipal  officer  cannot  exer- 
cise official  })Owers  outside  of  the  corporate  limits  of 
the  municipality.  The  Statute  of  1891.  however, 
clothed  the  City  Treasurer  with  all  the  powers  and 
duties  of  the  Tax  Collector  in  the  collection  of  unpaid 
state  and  count}-  taxes,  and  directed  him  to  advertise 
and  sell  lots  and  lands,  upon  which  the  assessment 
had  not  been  paid,  in  all  respects  the  same  as  provided 
bv  law  for  the  collection  of  delinquent  state  and 
countv  taxes.  The  provisions  of  the  Political  Code 
then  in  force  in  respect  to  the  sale  of  lands  for  state 
and  county  taxes,  were  as  follows  (Sec.  ^^/(^^.  as 
amended  in  1887.  Stat.  1887.  p.  157):  "The  lime  of 
sa^e  must  not  be  less  than  twenty-one  nor  niore  than 
twenty-eight  davs  from  the  hr^t  publication,  and  the 
place  must  be  in  or  in  front  of  the  Court  House  or  the 
Tax  Collector's  office,  as  the  Board  of  Sujiervisors 
m.av,  bv  resolution  direct,  for  all  state  and  county 
taxes."  I'nder  this  ])rovisinn  ihe  City  Treasurer  was 
recjuired  \o  conduct  the  tax  sale  at  the  p'ace  iirc- 
scribed  by  law  for  the  sale  of  j)roi)erty  l)y  the  County 
Tax  Collector  for  delincpient  state  and  county  taxes, 
which  ap])ears  to  have  bet-n  done  iu  this  case. 

I  now  come  to  the  consideration  of  tin-  last  and 
principal  contention  made  l)y  j)laintirf's  counsel,  vi/: 
that,  on  the  authority  of  \()n<\>(>il  v.  Baker.  17-'  V .  S.. 
2(\(),  the  provision  of  «)ur  Street  lm])ro\  enient  Art 
directing  that  the  expenses  incurred  for  street  work 
shall  be  assessed  upon  the  lots  and  lands  fronting 
thereon,  in  prop')rtion  to  their  resjxctive  frontage,  at 
a  rate  per  front  fool  sufficierit  to  cover  the  expenses  of 
the  work,   violates  the  provi.'-Mnn  of  ihr    rourlecnth 
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AnuMnliiK'ni  ti«  tlic  I'"oilcrai  L'niistiiutioii  pioliihitini;- 
aiiv  State  to  deprive  any  person  ot  property  witliont 
dne  process  of  lau.  and  is  tlierefi-.ro  unconstitntional 
and  \-oid. 

Since  tlie  iironuil.u-ation  ol'  the  opinion  of  the  Sn- 
preine  (.\uirt  of  the  Tnited  States  in  the  Xorwood 
case,  there  Irive  been  by  the  Superior  Courts  of  this 
State  and  Court.-  ot  other  juristhctions,  wide'y  differ- 
ent opinions  expressed  as  to  tlie  jiroper  construction 
to  be  placed  on  the  o]iinion  in  the  Xorwood  case,  an;l 
as  to  what  were  the  i)rincip'.es  of  law  intended  ihjieb; 
to  be  declared,  it  seems  to  me,  however,  that  a  carv,- 
ful  analysis  of  the  opinion  in  the  Xorwood  case,  kesp- 
ino-  in  view  the  former  decisions  of  the  SujM'eme  Co::r. 
of  the  L'nited  States  on  the  points  discu.'^scd  in  tlio 
Xorwood  case,  and  the  pre\ious  decisions  of  the  Sta  j 
Courts  whose  opinions  are  cited  in  support  of  the  con- 
clusions reached  in  the  Xorwood  case,  will  satisfy  the 
mind  of  a  candid  inquirer  that  the  only  rules  of  decis- 
ion intended  to  be  established  l)y  the  Supreme  Court 
of  the  l'nited  States  are  the  followino- : 

J'irst.  that  the  ]irinciple  underl}  ini:^  s]:)ecial  assess- 
ments upon  ]:)ri\aie  ])roi)erty  to  meet  the  cost  of  pub- 
lic improvements  is  that  the  properly  upnn  which  they 
are  imposed  is  specially  benefitted,  and.  therefore, 
that  the  owners  do  not  in  fact  jiay  an\  thin<4  in  excess 
of  what  the)  receixc  by  reason  of  such  imjirovements; 
and  that  the  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  i)u))lic  iin])r(jvements  in  substantial 
excess  of  the  special  benefits  accruing  to  him.  is,  to  the 
extent  of  stich  excess,  a  taking",  under  the  j^uise  of  tax- 
ation. (A  pn\ate  pro])erty  for  pultlic  use  without  com- 
])ensatifjn.       And; 

Second,  ihat  a  j)rovision  in  a  State  Statute  which 
CA'trcs\'ly,  or  hy  necessary  iuipUcntinn  authorizes  a  mu- 
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nicipal  corporation  to  le\  y  a  special  assessment  npon 
property  abutting-  on  a  public  street,  in  proportion  to 
the  frontage  of  said  property  upon  the  street,  to  meet 
tlie  cost  of  such  improvements,  but  u-ilhoiit  taking  any 
special  benefit  to  the  property  into  aeeoinit,  contravenes 
that  clause  of  the  Fourteenth  Amendment  to  the  Con- 
stittition  of  the  Un'tcd  States  which  prohibits  a  State 
to  deprive  any  person  of  property  witiiout  due  j^rocess 
of  law:  and  especially  that  this  is  true  when  the  statute 
aOords  the  properiy  owner  no  opportunity  to  be  heard 
u])on  the  question  of  the  apportionment  of  the  ex- 
pense. 

Both  of  the  propositions,  abo\e  stated  as  having 
])een  declared  bv  the  decision  in  the  Xorwood  case. 
ha\'e  been  generalK-,  if  not  nni\  crsallw  recognized  and 
enforced  1)V  the  Courts  of  this  coniury:  aivl  tlie  au- 
tliorilies  cited  by  the  Supreme  Court  of  the  I'niled 
States  in  support  ol  its  opinion  in  the  Xorwood  case, 
fullv  jnstifv  the  conclusions  reached  by  the  Court  as 
above  summarized. 

Counsel  for  Plaintiff,  however,  contend  th.it  the  de- 
cision in  Norz^'ood  v.  Baker  aittlioritatii'ely  holds  that 
a  State  legislature  has  no  constitutional  ])ower  to  <lc- 
icrmine  the  lancN  to  be  assessed  I'  r  a  slr^ei  im])rove- 
ment.  In*  dcrming  a  tt-nitorial  district  consisting  of 
the  propert\  aliiiiting  upon  tlic  inipid\x'nu  nt.  and  ili- 
rccting  that  the  cost  of  the  improvement  l)e  assessed 
ui>f)n  the  abutting  pro])ert\  in  jroportion  to  the  front- 
age of  M\eh  property  njon  tlie  street  improved.  In 
mv  judgmeiU.  this  viev  of  couu'^el  is  not  sustained, 
eitlur  by  tlie  language  of  the  opiniiii  itself,  or  by  the 
authorities  cited  in  it^  support,  and  th.al  sucli  conten- 
tion is  oppcjscd  to  the  pre\iou.s  decisions  <tf  the  .Su- 
preiue  Court  ot  the  I'niti'd  States,  a.s  well  as  to  the 
o]^inions  of  the  text -writers  whosi-  treatises  are  cited 


l)v  tlu-  Supreme  *.\.iiri.  ;m<l  is  also  opposed  to  the  de- 
cisions of  tliC  v'^tate  <.'nurls  whose  opinions  are  cited 
to  support  the  C!)nc]nsions  reached  in  the  Norwood 
case. 

Tlie  hmt^ua.q-e  of  ihe  opinion  itself  clearly  indicates 
thai  no  such  doctrine  was  intended  to  be  established. 
The  following-  statement  is  fonnd  in  the  s\Tal)ns  cf  the 
case : 

"The  constitution  of  Ohio  authorizes  the  taking  of 
private  property  for  the  jnirpose  of  niakini:^  i)ul)lic 
roads,  but  recjuires  a  compensation  to  be  made  there- 
for to  the  owner,  to  be  assessed  by  a  jury,  without  de- 
duction for  l)enefits.  'IMie  statutes  of  the  State  quot- 
ed or  referred  to  in  the  opinion  of  the  Court,  make 
provisions  for  the  manner  in  whicli  this  power  is  to  be 
exercised.  In  the  ca'^e  of  the  ojieninc;-  of  a  new  road, 
theyauthc  ri  e  a  special  assesmient  upcn  bounding  and 
abutting  property  by  the  front  foot  for  this  entire 
cost  and  e.xi)ense  of  the  improvement,  without  taking 
special  benefits  into  account.  The  alleged  irn])rove- 
ment  in  this  case  was  the  construction  through  the 
property  of  the  aj^pellee  of  a  street  300  feet  in  length 
and  50  feet  in  width,  to  connect  two  streets  of  that 
width  running  from  each  end  in  oj^posite  directions. 
In  the  proceedings  in  this  case  the  corporation  of  Nor- 
wood manifestly  went  upon  the  theory  that  the  abut- 
ting property  could  be  made  to  bear  the  whole  cost  of 
the  new  road,  whether  it  was  benefitted  or  not  to  the 
extent  of  such  cost,  and  the  assessment  was  made  ac- 
cordingly. Held,  that  the  assessment  was,  in  itself,  an 
illegal  one,  because  it  rested  upon  a  basis  that  ex- 
cluded any  consideration  of  benefits." 

Commencing  (jn  page  272.  the  Court  cites  a  num- 
ber of  sections  of  the  Ohio  vStatute  relating  to  the  pro- 
cedure to  be  followed  by  a  municipal  corporation  in 
making  street  improvements  and  jjroviding  for  the 
collection  of  the  cost  of  such  im])rovements.  Section 
2263  provifles  that  the  council  mav  assess  the  cost  of 
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the  improvement,  or  an\  i>art  thereof,  upon  the  gen- 
eral tax  Hst.  in  wliich  case  the  same  shall  be  assessed 
upon  all  the  taxable  real  and  personal  property  in  the 
corporation.  Section  2264  provides  that  the  council 
may  decline  to  assess  the  costs  and  expenses  men- 
tioned in  the  previous  section,  or  any  part  thereof,  on 
the  o-eneral  tax  list,  in  which  event,  such  costs  and  ex- 
penses.  or  an}-  j^arl  thereof,  which  may  not  be  so  as- 
sessed on  the  general  tax  list,  shall  be  assessed  by  the 
council  on  the  abutting  and  such  adjacent  and  contig- 
uous or  other  benefitted  lots  and  lands  in  the  corpora- 
tion, cither  in  proportion  to  the  l:)enefits  which  may  re- 
sult from  the  improvement,  or  according  to  the  value 
of  the  property  assessed,  or  by  fhc  fro)it  foot  of  the 
proprrtx  hounding  and  abutting  upon  the  ini/^rozmient, 
as  the  council,  by  ordinance  setting  forth  specifically 
the  lots  and  lands  to  be  assessed,  may  detcrmir.o  be- 
fore the  iiv.pro\-ement  is  made. 

Section  2271  proxides  that  whcne\'cr  any  street  or 
avenue  is  opened,  extended,  straightened  nr  widcne:', 
the  si:)ecial  assessment  for  the  cc'st  and  expense,  or 
anv  part  thereof,  shall  be  assessed  (';;/v  on  the  lots  and 
lands  bounding  and  abutting  on  such  part  or  parts  of  said 
street  or  avenue  sf)  improved,  and  shall  iiichi.le  t;f  such 
lots  and  kmds  only  to  a  fair  a\-erage  depth  of  lots  in 
the  neighborhood. 

Commencing  at  page  289.  it  is  said  : 

"We  ha\c  seen  that,  by  the  Uevised  ."Statutes  of 
(  )hi<'  relating  to  assessments,  the  vil'age  of  Norwood 
was  authorized  to  place  the  C(  st  and  expense  alleuil- 
ing  tlie  condenmation  of  plaintill's  land  for  a  public 
street  on  the  general  tax  list  c^f  tlie  c<r|. oration.  Sec- 
tion 226-5;  but  if  tlie  village  declined  to  adopt  th.it 
course,  it  was  recpiired  by  !-ection  ..'2^^  to  aj^sess  such 
cost  and  expense  on  the  abutting  and  such  adjacent 
arid  contiiji'.ous  or  otlu'r  livnclilted  li»ts  and  'ai^N  in 
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ihe  coriioratinti.  <////;7-  in  prdpitrtioii  to  the  benefits 
whicli  may  result  from  the  improvement,  or  accorchng; 
to  the  value  of  the  property  assessed,  or  by  tlic 
front  fool,  of  the  propert\-  bomidinL;-  and  abutting-  ii])- 
on  the  improv  emeiil :  while  by  Section  jjji.  when- 
ever any  street  or  avenue  was  opened,  extended, 
straiglitened  or  widened,  the  si)ecia1  assessment  for 
the  cost  and  expense,  or  any  part  thereof,  'shall  be  as- 
sessed only  on  the  lots  and  lands  l)oundin<^-  and  :d)nt- 
ting  on  such  part  or  parts  of  said  street  or  a\enne  so 
improved,  and  shall  inckide  of  such  lots  an:l  la.ids  on'y 
tfi  a  fair  averai^e  dc]ith  of  lots  in  the  neighborhood.' 
It  thus  appears  that  the  statute  authorizes  a  s;^e:ia' 
assessment  upon  the  bounding  and  abutting  prope"ty 
l)y  the  from  foot  for  the  entire  cost  and  expense  cf  the 
improvement,  wiihoui  taking  sjiecial  benefits  inlo 
account.  .\nd  that  was  the  method  pursue;!  by  the  vil- 
lage of  Xorwood.  The  corj^oration  manifestly  pro- 
ceeded upon  the  theory  that  the  abutting  ])ropcrty 
could  be  made  to  bear  the  whole  cost  of  the  improve- 
ment, whether  such  property  was  benefitted  or  not  i^ 
tlie  extent  of  such  cost." 

Commencing  on  i)age  278  it  is  said :  "There  is  a 
point  beyond  which  the  legislative  de])artment,  even 
w  hen  exerting  the  power  of  taxation,  may  not  go  con- 
sistent\v  with  the  citiiren's  right  of  property.  As  al- 
ready indicated,  the  principle  underlying  special  as- 
sessments to  meet  the  cost  of  public  improvements  is 
that  the  proj^ert\-  upon  which  they  are  imposed  is  pe- 
culiarly benefitted  and  therefore  the  owners  do  not 
in  fact  pay  anything  in  excess  of  what  they  receive  by 
reason  of  sucli  improverrent.  But  the  guaranties  for 
the  protection  of  private  property  would  be  seriously 
impaired  if  it  were  established  as  a  rule  of  constitu- 
tional law,  that  the  imposition  by  the  Legislature  upon 
particular  private  jirojierty  of  the  entire  cost  of  a  pub- 
lic im])rr)vement,  irrespective  of  any  peculiar  l)enefits 
accruing  to  the  owner  from  such  im])rovement,  could 
not  be  (|ue.stioned  by  him  in  the  courts  of  the  country. 
It  is  one  thing  for  the  Legi.slature  to  i)rescribe  it  as  a 
}^cncr(il  riilr  that  property  abutting  on  a  street  opened 
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by  the  jmhlic  shall  be  deemed  to  have  been  specially 
benetitted  l)y  such  improvement,  and  therefore  should 
specially  contribute  to  the  cost  incurred  by  the  public. 
It  is  quite  a  different  thing  to  lay  it  down  as  an  abso- 
lute rule  that  such  property,  whether  it  is  in  fact  bene- 
fitted or  not  by  the  opening  of  the  street,  mav  be  as- 
sessed by  the  front  foot  for  a  fixed  sum  representing 
the  whole  cost  of  tlic  improvement." 

The  following  language  is  also  found  on  page  2/S: 

"Undoul.Uedly  abutting  owners  niay  be  subjecteil 
to  special  assessments  to  meet  the  expenses  of  open- 
ing public  highways  in  front  of  their  property — such 
assessments,  according  to  well-established  principles, 
resting  upon  the  ground  that  special  burdens  may  be 
im|)osed  for  sj'jecial  or  ])eculiar  benefits  accruing  fiom 
l)uJ)lic  improxements.  Mchilc  Comity  y.  Kliiihall,  102 
U.  S.  691,  703,  704;  Illinois  Central  Railroad  v.  Pccatnr, 
147.  U.  S.  TOO,  202;  Baiunan  v.  Ross,  167  I'.  S.  548. 
589,  and  authorities  there  cited.  And  according  to 
the  weight  of  judicial  authority,  the  Legislature  has  a 
large  discretion  in  defining  the  territory  to  be  deemed 
specially  benefitted  by  a  public  improvement,  and 
which  mav  i)e  subjected  to  special  assessment  to  meet 
the  cost  of  such  improvements.  In  Williams  v.  /i^''i,'/<'- 
sion,  170  U.  S.  304,  31 T.  where  the  only  c|uestion.  as 
this  court  stated,  was  as  to  the  power  of  tlic  Legisla- 
ture to  cast  the  burden  of  a  public  imi:)rovement  upon 
certain  towns,  which  hafl  been  judicially  determined 
to  be  towns  bciicrilU'(l  l)y  such  im])rovement.  it  was 
said  :  'Xeither  can  it  be  doubted  that,  if  the  State  Con- 
stitution does  not  jirohibit.  the  i.,<'gislature.  speaking 
gencrallv.  may  create  a  new  taxiii'^-  di«tricl,  dv-'eri^'n.* 
what  territorv  shiill  be'ong  lo  siuii  district  and  whal 
I)ropertv  shall  be  consi<lcivd  a^  1  encfitted  by  a  pro- 
poserl  imi)ro\cnient. 

In  liTirinn  V.  Ross,  .\nfra.  ciie(l  b\  the  Su]>reme 
Ci)urt  (.f  the  Initcd  States  in  siippt  ft  of  the  proposi- 
tion last  abo\'c  stated,  it  is  '■aid  : 

•■'riie  Legislature,  in  the  e.Ntrjise  <  f  the  ri-  1i!  <  (tax- 
ation, has  the  aiiihoritv  to  direct  the  vJi  'ch 
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part  ns  it  w:\\  pixscrihc.  <tt  the  expense  oi  a  public 
iniproveiiieni.  suoh  as  the  eslal)!ishin.<;-,  the  widening, 
the  ^radinq-  or  ihe  repair  of  a  street,  to  be  assessed 
upon  the  owners  of  lands  benefitted  thereby  (citing 
cases).  This  authority  has  been  repeatedly  exercised 
in  the  Oistrict  of  Cohnnbia  by  Ctingress  with  the  sanc- 
tion of  this  court  (citing  cases).  The  class  of  lands  to 
be  assessed  for  the  purpose  may  be  either  determined 
by  the  Legislature  itself,  by  delining  a  teiTitorial  dis- 
trict, or  bv  iither  designation;  or  it  may  be  left  by  the 
Legislature  to  the  determination  of  commissioners, 
and  be  made  to  consist  of  such  lands,  and  such  only,  as 
the  conuuissioners  shall  decide  to  be  benefitted,  fcit- 
ing  cases).  The  rule  of  apportionment  among  the 
parcels  of  land  bcnefirted  also  rests  within  the  discre- 
tion of  the  Legi.slature.  and  may  be  directed  to  be  in 
proportion  to  the  position,  the  frontage,  the  area,  or 
the  market  vahie  of  tlie  lands,  or  in  proportion  to  the 
benefits  as  estimated  by  commissioners,  (citing 
cases)." 

In  Maftiiii^ly  v.  District  cf  Cohinibia,  97  V.  S..  692, 
one  of  the  cases  cited  by  the  Supreme  Court  of  the 
L'nited  States  in  support  of  its  oj^iinion  in  Bauiuan  v. 
Rcss,  it  is  said  : 

".Special  assessments  for  special  road  or  street  im- 
provements very  often  are  oppressive.  lUit  that  the 
legislative  power  niay  authorize  them,  and  mav  direct 
them  to  be  made  in  proportion  to  the  frontage,  area, 
or  market  value  of  the  adjoining  pro])eriv,  at  its  dis- 
cretion, is.  under  the  decisions,  no  longer  an  open 
fpiestion." 

Thus  it  will  be  seen  that  the  opinion  in  the  Norwood 
case  expressly  re-affirms  tlie  doctrine  that  the  Legisla- 
ture may  direct  the  whole  of  the  ex])ense  of  a  street 
improvement  to  be  assessed  upon  the  owners  of  lands 
benefitted  therel)y;  and  may  determine  for  itself  the 
lands  to  lie  assessed  by  defining  a  territorial  taxing 
district;  and  may  prescribe  the  rule  of  apportionment 
among  the  parcels  of  land  inc'.urled  in  such  laxin"-  dis- 
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trict,  which,  in  the  discretitui  of  the  Legislature,  may 
be  declared  to  be  in  proportion  to  the  frontage  of  the 
parcels  of  land  on  the  street  improvement. 

In  the  Norwood  case  the  principle  is  expressly  rec- 
ognized that  the  Legislature  may  prescribe  it  as  a 
general  rule  that  property  abutting  on  a  street  opened 
by  the  public  shall  be  deemed  to  have  been  specially 
benefitted  by  such  impro\cment  and  therefore  should 
contribute  to  the  cost  incurred  b}"  the  jjublic.  The 
power  denied  to  the  Legislature  in  the  Norwood  case 
is  the  right  to  estai^lish  an  absolute  rule  that  such 
propertv.  zcJietlier  it  is  in  fael  bcnciiiled  or  not  by  the 
opening  of  the  street,  may  be  assessed  by  the  front  foot 
for  the  cost  of  the  improvement. 

In  the  opinion  in  the  Norwood  case  the  prox  isions 
of  the  Ohio  statule  relating  to  street  assessments  are 
quoted,  from  which  it  a])])eared  that  the  village  of 
Norwood  in  making  such  assessments  was  auth(M-izcd 
to  adopt  one  of  two  general  methods,  viz :  ( i )  tu  place 
the  cost  of  the  street  improvement  on  the  general  tax 
list  of  the  cr.rjioration;  or,  (2)  if  the  village  declined 
to  adopt  that  course,  it  was  rec|uircd  to  assess  such  cost 
upon  lots  to  be  designated  by  ilu-  corpora: ion  acord- 
ing  to  directions  j^rescribed  by  the  statute.  These  di- 
rections rc{|uired  ilie  corporation  to  assess  the  cost  of 
the  iinpro\  •nKiit  "on  the  ai)ntting  and  such  adjacent 
and  contiguotis  or  other  benefitted  lots  and  Lands  in 
the  cor])oration.  lilher  in  ])roportion  to  the  b.ttefits 
which  may  result  from  the  im])roveinenl.  or  ac- 
cording to  the  value  of  tlu-  properly  asscs.scd. 
or  l)v  the  front  foot  ^^\  the  property  Ixumd- 
ing  and  abnliing  upon  the  improvement;" 
and.  in  the  ca.sc  of  the  opening  of  a  new  street. 
the  statute  directed  that  the  cost  an<l  expense  theret)f 
siionld  "Ite  assesst'd  onl\-  on  the  lot^  and  land^  boimd- 
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iiiii  .-iiul  ahumiis;  cu  mu-1i  |i;iri  or  jKirts  nf  said  street  or 
a\eiiiie  so  iniproxed."  In  llu'  Xorwiuid  case  the  vil- 
laiic  of  Xorwood  jjiirsued  the  latter  course  and  as- 
sessed the  whole  cost  (»n  the  ahuttin,!^-  property. 

It  will  he  ohserved  that  the  ( "ihio  statute,  in  case  a 
municipal  corporation  decided  not  to  place  the  cost  of 
a  street  improvement  on  the  general  tax  list  of  the  cor- 
poration. preseri])ed  three  rules  for  a]:)portionino-  the 
cost  of  tiie  improvements  on  inrlividual  lots  within  the 
corporate  Ihnits.  \-iz :  (i)  /;/  j'roportion  to  the  benefits 
which  may  result  from  the  improvement;  (2)  according 
to  the  ralue  of  the  property  assessed;  (3)  or  by  ilie  frord 
foot  of  the  jiroperty  houndinjj^  and  abutting  upon  the 
improven^ent;  and  when  a  new  street  was  opened  the 
statute  retjuired  the  cnr])oration  to  adopt  the  front 
foot  rule. 

Tt  is  manifest,  from  the  interpretation  of  the  Ohio 
statute  hy  the  Supreme  Court  in  the  Xorwood  case, 
tliat.  in  prescrihino-  three  modes  for  a]:)]:)ortioning  the 
cost  of  a  niunicipal  improvement  upon  lots  lying  with- 
in the  corporation,  tlie  first  of  which  directed  the  cost 
to  be  assessed  /;/  fro/portion  to  flic  benefits  which  might 
result  from  t!ie  improvement,  and  the  other  two  di- 
rected the  apportionment  to  be  made  according  to  a 
(hfferent  standard  than  that  of  benefits  to  tlie  propertx 
assessed,  the  Legis'ature  of  Ohio  did  not  intend  by 
either  of  tl;e  last  ti^'o  nietJicds  prescribed,  to  establish  a 
rule  for  the  assessment  of  the  cost  based  on  the  princi- 
ple that  the  property  on  which  it  was  to  be  imposed 
was  .specially  benefitted  by  the  improvement.  At  least 
it  is  evident  that  the  Supreme  Court  of  the  United 
Slates  was  of  that  opinion,  and  in  the  Xorwood  case 
e\pressly  held  that  the  Ohio  Statute  directed  a  special 
as.sessment  upon  tlie  abutting  propertv  bv  the  front 
foot  for  the  cost  of  the  imi)rovement,  witlioat  tafrnis 
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special  benefits  into  account,  and  fluit  that  zcas  the  niethoii 
pursued  by  the  T'iUaqe  of  Nonfood. 

I  sliall  now  notice  tlie  authorities  cited  hv  the  Su- 
preme Court  of  the  United  States  in  the  Norwood 
case,  with  tlie  view  of  determining-  for  what  purpose 
and  in  support  of  what  doctrine  they  were  cited.  A 
review  of  these  authorities  ought  to  satisfy  the  jucHcial 
mind  that  the\'  were  cited  in  support  of  the  doctrine 
that  the  riglit  to  levy  special  assessments  upon  private 
])roperty  to  meet  the  cost  of  municipal  improvements 
is  founded  on  the  principle  that  the  prt)i)erty  u])on 
which  such  assessments  are  imposed  is  specially  hene- 
fitted,  and  that  such  authorities  were  not  cited  by  the 
Supreme  CV>urt  of  the  United  States  to  support  the 
rule  tliat  it  is  incompetent  for  the  Legislature  to  de- 
termine for  itself  the  particular  lands  to  he  assessed,  so 
long  as  they  arc  prcsuni]ili\ely  benehtted  by  tlic  ini- 
pro\ement,  by  defining-  the  territorial  district  embrac- 
ing such  lands,  and  establishing  a  rule  of  a])])orli()n- 
ment  among  the  parcels  of  land  included  in  such  d'y- 
trict,  whether  such  rule  be  in  proportion  to  the  front- 
age, the  area,  or  the  value  of  the  lands. 

It  is  not  to  be  presumed  that  the  Srprnrc  C'ouri  of 
the  I'nited  Stales  would  cite  the  <  ]  inii  n  oi  ;i  text- 
writer,  or  the  decision  of  another  coiut.  in  suppiri  of  ;i 
princi])le,  w  lu  n  the  autlmr  nt  tlu-  textbook,  or  the 
Court  whose  decision  is  cited,  expressly  holds  a  con- 
trary view. 

The  tir-t  authorit}  cited  b\  the  Court  in  the  X(»r- 
wood  case  is  Cooley  on  Taxation.  The  extr.-icls  from 
[ndgc  Coolcv's  treatise,  fjuoted  in  tin-  opinion,  clearly 
fleclare  the  principle  that  special  assessments  can  oiilv 
be  l.'.id  on  property  specially  benelitted;  but  these  ex- 
tracts in  no  wa\  touidi  upon  ilic  power  ot  tlu*  Legis- 
lature  to  establish   a  taxing  district   and  dcv-'are  tlie 
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rule  of  ni^iMMiinimu'iii.  |u(lj;c  Codlcy.  linwcvor.  in 
liis  work  oil  ta\;ilioii  expressly  alVirnis  llie  power  of 
tlie  l.ei^islatnre  tn  ereate  a  t.-'xin;^-  district  and  to  lix 
the  rule  of  ajiportionnient.  I  le  states  the  rule  on  this 
point  as  follows  (p.  ()2_'): 

"i'Mt.  in  iruth.  there  is  no  universal  rule  of  justice 
upon  which  such  assessments  can  he  made.  Some- 
times almost  the  whole  henetit  accrues  to  a  few. 
Sometimes  the  henefit  is  distrilmted  with  something 
like  rep-ularity  through  the  connuunit\.  An  appor- 
tionment of  the  cost  that  would  be  just  in  one  case 
would  be  unfair  and  oppressive  in  another.  For  this 
very  reason  the  ]:)ower  to  determine  when  a  sj^ejial 
assessment  shall  be  made,  and  on  what  basis  it  shall 
be  apportioned,  is  wisely  confided  to  the  Legislature, 
and  could  not.  without  the  introduction  of  some  new 
principle  in  re])resentative  government,  be  placed  e  se- 
w  here.  We  dismi.ss  this  topic,  therefore,  with  the  sin- 
gle remark,  that  with  the  wisdom  (  r  unwisdom  of 
special  assessments,  when  ordered  in  cases  m  which 
they  are  admissible  at  all,  the  courts  have  no  concern 
unless  there  is  plainly  and  manifestly  such  an  abuse  of 
l)ower  as  takes  the  case  beyond  th?  just  limits  of  legis- 
lative discretion." 

.\nd  again,   (p.  C144) : 

■"The  authorities  are  well  united  in  the  conclusion 
that  fnjutage  may  lawfully  be  made  the  basis  of  ap- 
portionment." 

And  again.  (]).  (.(.1  ) : 

"It  is  conceded  that  the  legislative  judgment,  that  a 
certain  district  is  or  will  be  so  far  specially  benefitted 
by  an  improvement  as  to  ju.stify  a  special  a.ssessment, 
is  conclusive,  aufl  that  its  determination  as  to  what 
shall  l)e  the  basis  of  the  assessment  is  equally  conclu- 
sive. To  invoke  the  intervention  of  a  court  for  relief 
against  the  results  of  its  conclusion  is  to  invoke  the  ju- 
dicial authority  tf)  give  its  judgment  controlling  effect 
over  thrit  r,f  ihf  T,rgislature,  in  a  matter  of  the  appor- 
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tionment  of  a  tax.  which  l>y  concession  on  all  sides  is 
purely  a  matter  of  legislation." 

The  next  authority  cited  in  the  Norwood  case  is 
Macon  v.  Polty,  57  Miss..  378.  which  mere'y  holds  that 
the  proceeds  of  a  special  assessment  must  he  expended 
in  an  miprovement  from  which  a  benefit  clear'.y  excep- 
li\e  and  plainly  perceived  must  inure  to  the  property 
upon  \\hich  it  is  imposed. 

The  next  authority  cited  is  //;  flic  Matter  of  Canal 
Street,  I  ith  Wend.  154.  I^he  only  proceeding-  in  this 
case  was  a  motion  on  the  part  of  the  corporation  of 
Xcw  York  to  discontinue  proceedin.gs.  for  the  reason 
that  the  proposed  improvement  would  do  more  pri- 
vate injury  than  any  pui)lic  good  wliich  would  he  de- 
rived from  it.  It  was  not  shown  in  opposition  that  any 
injury  would  accrue  to  any  one  1)\-  reason  of  the  dis- 
continuance. The  only  question  presented  to  the 
Court  for  determination  was  the  question  of  the  power 
or  jurisdiction  on  the  jiart  of  the  coqjoration  and  the 
Court  to  discontinue  the  proceedings. 

The  next  case  cited  1)\'  the  Supreme  Court  is  Me- 
Corniack  v.  Patcliin,  53  Mo.,  t,^^,.  The  extract  from  that 
opinion  simply  declares  the  doctrine  that  the  theory  of 
local  taxati(m  or  assessments  is  thai  the  improve- 
ments for  which  they  are  levied  afford  a  renunuration 
in  the  wav  of  benefits.  In  this  case,  however,  ilie  Su- 
preme Court  of  .Missouri  expressly  he'd  that  an  or- 
dinance of  I  Ik-  City  of  St.  I.ouis,  dire:ling  certain 
streets  tr)  be  rejjaved  with  what  is  known  as  the  Nich- 
olson ])avement.  and  directing  the  cost  and  expense  of 
the  v.-ork  to  be  HS.»-csscd  as  a  s|:ecial  tax  against  the 
owners  of  the  ground  fronting  on  the  streets  where 
tlie  work  was  done,  was  a  vr;.'id  ordinance,  and  did 
not  contra\ene  the  principle  nnderiying  special  as- 
.scssn^cnts. 
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The  next  auilioritics  citoti  by  llic  Siii)rcinc  Court 
of  the  United  States  are  New  Jersey  eases  w  liieli  I  w  ill 
Pdtiee  hereafte". 

The  ease  iie\i  tiled  is  Hamuictl  w  PJiihniclphia,  65 
l\nn.  St..  i-i'>.  It  .^eenis  eU'ar  tliat  this  ease  was  not 
eited  h\  the  Supreme  Court  in  support  of  the  doctrine 
that  tlH'  I  .e.^islature  has  no  eonstitutional  power  to  es- 
laiihsh  a  taxinc;  ch'strict.  or  to  fix  the  rule  of  apportion- 
ment aeeonhnq-  to  the  frontaj^e  of  the  lots:  but  rather 
that  it  wa.s  cited  as  deelarinj;-  the  doctrine  that  special 
a>^:essments  ujKin  jirivate  prop-erty  can  only  be  im- 
posed wlien  such  property  is  specially  benefitted. 
It  was  declared  in  the  Hammett  case  that 
it  was  a  point  fully  settled  and  at  rest  in  that 
State,  that  the  Lesfislatiire  has  the  constitutional  rioh; 
to  confer  upon  inunici]ja.l  corj;crations  the  power  of 
assessing"  the  costs  of  local  improvements  upon  the 
jjroperty  benefitted,  and  that  (  n  the  same  principle  the 
valifhty  of  municipal  claims  assessing^  on  the  lots  front- 
iner  upon  streets  their  due  share  of  the  cost  of  sfrachns:, 
curl)infr.  paving;,  building  sewers  and  culverts,  and  lay- 
ing water  pipers,  in  proportion  to  their  respective 
fronts,  has  lieen  repeated'y  recognized  and  the  liens 
for  sucli  assessments  enforced.  Judge  Sharswood, 
who  wrote  tlie  opinion  of  the  niajoritv  of  the  Court, 
finally  based  the  decision  upon  the  fact  that  tlie  act 
of  the  Legislature  which  he  was  construing  relieved 
the  case  of  all  dif^culty  and  showed  upon  its  face  that 
the  special  taxation  authorized  was  avowediv  for  a 
yeneral  and  not  a  local  object. 

In  Miclicucr  v.  PJiiUuh-lpUia,  reported  in  12th  Atl. 
174,  a  case  decided  long  after  the  decision  in  Haiuuicit 
V.  Pliiladctf^Iiin.  Judge  Paxson.  speaking  for  thj  Cor.n, 
reviews  the  f  lammctt  case  as  follows  : 
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''Haiuincit  v.  City  ap])ears  to  have  l^een  niisumlcr- 
stood  to  some  extent.  At  least  it  is  fre([uently  cited  as 
covering  a  much  broader  view  than  its  facts,  and  the 
decision  thereon  v  arrant.  That  was  a  case  of  rej^av- 
ing"  liroad  street.  It  was  held  that  the  original  paving 
of  a  street  is  a  local  improvement,  and  is  within  the 
principle  of  assessing  the  cost  on  the  lots  lying  on  it, 
l>nt  Broad  street  had  been  paved  before,  and  the  cost 
thereof  assessed  upon  and  paid  by  the  property  own- 
ers. A  subsec|uent  act  of  Assemblv  re(|uired  the  city 
to  occupy  the  street  'for  its  entire  length,  for  the  uses 
and  pur[)oses  of  a  public  drive,  carriage  way,  street  or 
evenue.  or  portions  thereof,  in  whole  or  in  part  *  * 
\\\\\\  such  mode  of  pavement."  etc..  as  might  in  the 
judgment  of  the  city  council  be  best  adai^ted  for  the 
uses  aforesaid  and  ordained;  that  the  "cost  of  said  im- 
provements be  paid  for  by  the  owners  of  property 
abuttins:  on  said  street'.  In  other  words,  the  owners 
of  property  on  Broad  street  were  directed  by  an  act 
of  Assembly  and  by  the  city  council  acting  in  pur- 
suance thereof,  to  take  up  the  pavement  which  they 
had  ]5aid  for,  and  lay  down  a  new  and  expensive  one. 
not  for  the  benefit  of  their  projierty.  but  to  ])rovitle  a 
grand  drive  or  boulevard  for  the  pubic  generally. 
This  sufficiently  appears  by  the  following  extract  from 
the  opinion  of  our  late  Brother  Sharswtiod :  ''1  he  ob- 
ject of  this  im|)rovement  is  not  to  bring  or  keep 
Broad  street  as  all  the  other  streets  within  the  bui.t- 
up  ]iortions  of  the  city  are  kept,  for  the  a  ivantage  an  I 
comfort  of  those  who  live  uj.on  it.  and  for  ordinary 
business  and  travel,  but  to  make  a  .^rcat  public  drive — 
a  ])leasure  ground — along  which  elegant  etpiipagc. 
may  disport  of  an  aftcrn(U)n.'  "". 

The  next  authority  cited  iu  tlu-  Xorwoon  case  is 
Lames  V.  nyn\  50  \t.,  4<»9.  Thi,.  ca^-  was  evidently 
cited  bv  the  Supreme  C'otirt  of  the  Inited  States  in 
support  of  the  ))rop-osilion  that  the  (  )hio  StattUe  was 
unconstitutional,  because  upon  its  face  it  appeared 
that  the  village  of  Norwood  was  atithori/.ed  to  lev  y  tin 
n-<essments  on  the  abtntin-j-  pr.  pcrtx.  w  itliouli  regar.l 
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io  tlu'  fact  whcihcr  llic  in-optM-ly  was  bomlitled  or 
not.  An  cxaniinalion  of  llio  opinion  in  llu-  liarncs 
case  will  make  lliis  (|uitc  apjiarcnt.  I'.\  an  act  of  the 
Letiislalnre  of  N'ennont  the  Com\  of  I'onimon  Coun- 
cil of  \'eroenes  were  "'auihori/.ed  and  empowered  to 
construct  or  repair  sidewalks  in  tlie  princij^al  streets 
of  said  city,  and  to  direct  in  what  manner  and  of  wdiat 
material  such  sidewalks  shouhl  he  constructed  or  re- 
paired, and  may  assess  the  owners  of  property 
throui]:h  which  or  fronting;-  which  said  sidewalks 
are  constructed  so  much  of  the  expense  thereof  as  they 
shall  deem  just  and  e(|uitaiy.e."  vSuit  was  hrought  to 
recover  an  assessment  imposed  on  the  defendant  for 
huikhng-  a  sidewalk  in  front  of  his  hlock  of  stores,  and 
the  defense  thereto  was  the  alles^ed  unconstitutional- 
ity of  the  act  of  tlie  Lef^islaturc.  Judge  Veazey,  de- 
livering the  ojiinion  rf  the  Court,  said  : 

"It  is  not  here  (piestioned  hut  that  the  rule  is  now 
settled,  that  a  municipal  corporation  may  he  author- 
ized to  make  a  local  and  special  tax  or  assessment  for 
tilt  huilding  of  sidewalks  and  certain  other  improve- 
ments, within  ]3roper  village  or  city  limits,  and  appor- 
tion the  expense  according  to  the  henetit  to  the 
ahutting  premises.  Allen  v.  Drciv,  44  Vt..  174;  2  Dill. 
Muu.  Cor.  S.  761  ;  Coalcy  Con.  Lini.  The  defendant 
claims  that  hy  the  act  in  (|uestion.  thus  leaving  to  a 
l)oard  of  ofhccrs  to  say  what  in  their  discretion  'is  just 
and  ecjuitahle'.  no  sufhciently  definite  legal  standard 
of  assessment  is  fixed,  as  required  hy  those  provisions 
(ji  the  Constitution  which  were  intended  as  a  guard 
against  unecjual  taxation.  The  cases  differ  somewhat 
as  to  how  the  heneht  may  he  determined,  whether  by 
the  frontage  or  superficial  area;  hut  no  such  question 
arises  here.  The  only  question  here  is,  whether  the 
l)hrase  'as  they  shall  deem  just  and  equitable,'  is 
sufficiently  certain  as  a  standard  of  as.sessment.  If  it 
could  he  proper'y  construed  as  meaning  onlv  what 
was  just  and  ec|uit;d.'c  in   view  of  the  benefit  to  the 
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premises  fronting-  on  the  improved  sidewalk,  it  would 
possibly  be  sufficient.  The  exceptions  do  not  state 
upon  what  view  or  theory  the  assessment  in  question 
Avas  made.  If  said  clause  is  fairly  liable  to  a  (litl'erent 
construction  from  the  one  above  stated,  then  it  fur- 
nished no  certain  legal  standard  of  assessment.  Did 
the  Coiu't  of  Common  Council  determine  the  amount 
of  this  assessment  in  view  of  the  benefit  to  the  abutt- 
ing" land ;  or  of  its  value ;  or  of  the  personal  convenience 
to  the  defendant;  or  of  the  ability  of  the  defendant  to 
pay;  or  of  all  these  combined?  Who  can  say?  Why 
might  they  not  under  this  clause  assess  one  man  in  one 
view,  and  another  in  another  view?  'Jnst  and  ecpii- 
table'  in  resiiect  to  what?  The  words  imjrort  no 
special  limitation.  *  *  *  It  is  everywhere  treat :d 
as  a  general  constitutional  principle  that  no  menii)er 
of  society  shall  be  compelled  to  contribute  more  than 
his  proportion.  Unless  this  is  so  there  is  no  protection 
against  arbitrar\-  injustice  in  the  imi)osition  of  taxes. 
To  .secure  this  protection  courts  ha\-e  held  that  legisla- 
tive enactments  must  set  up  a  standard,  fix  a  ru  e.  to 
be  conforn:ed  to  as  a  guide  in  all  cases,  an  uniform, 
certain  rule,  so  far  as  reasonably  practicable  and  not 
susceptible  to  different  applications  to  dilTereni  in.li- 
vidua's  of  the  cla.-s  to  which  it  applies.  If  the  enact- 
ment fails  in  this  regard,  it  is  deemed  fat.ally  defect- 
ive. The  pro])osition  is  soimd.  because  it  is  rni  adher- 
ence to  the  fundamental  printi))'es  which  in  a  consti- 
tutional governnient  are  designeil  l»>  i)r(;tccl  ilie  in- 
dividual against  injustice  and  oppression.  W'v  think 
the  act  in  (juestion  failed  to  set  up  a  standar.l  by  whi.-h 
all  assessments  for  sidewalks  in  X'ergencs  must  bo 
made;  that  the  words,  'just  and  eciuitable.'  do  not  im- 
port, with  reasonable  certaiiUy.  a  limitation  to  par- 
ticular benefits  to  properly  benefitted.  We  do  n<»t 
know  bu'  that  one  member  of  the  common  council 
construed  the  words  as  ap])lying"  to  one  consideration; 
anrl  another  member  to  a  different  consideration;  nor 
liiat  anv  of  them  limited  the  consideration  to  bene- 
fits, in  short  tlie  enactment  was  inade(|uate  to  the 
purpose  designee!  by  it." 
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TIk-  next  case  cited  lt\  tlu'  Suiircnic  Court  of  tlie 
rnitod  States  is  Tlionios  \.  t/a/;;,  35  Mich..  155.  This 
case  \va^  dcMilUless  cited  to  sii]>iiort  the  conclusion 
reached  in  the  Xorwocd  case  that  the  OIuo  Statute 
was  unconstitutional,  because.  fi\mi  the  express  words 
of  tlie  statute  itself,  it  a]ipearcd  that  the  Le.e^islature 
ha<l  established  an  arbitrary  rule  for  the  assessment  of 
the  cost  oi  a  public  inii)roven'ient  (  n  the  abutting- 
property,  regard'ess  ot  the  fact  whether  or  not  the 
property  was  l)enetitted  1)\  the  iniproyement. 

This  appears  from  an  abstract  of  the  opinion  in  the 
Thomas  ca^e  (juoted  by  the  Court  in  the  NorAyood 
ca-^e  as  follo'vs : 

"It  is  generally  agreed  that  an  assessment  levied 
without  regard  to  actual  or  prol)ab^e  benefits  is  un- 
lawful, as  constituting  an  atten:] :t  to  appropriate  pri- 
vate property  to  pub'ic  uses.  This  idea  is  strongly 
stated  in  Tide-Water  Co.  v.  Cosier,  t8  N.  J.,  Eq.,  519, 
which  has  often  been  cited  with  ap])ro\-al  in  other 
cases." 

It  further  appears  that  the  only  purpose  of  citing 
the  Thomas  case  is  as  above  stated,  from  the  fact 
that  it  is  distinct!}  decided  by  the  Thomas  case  that 
the  Legislature  has  the  right  to  apportion  the  cost  of 
street  improvements  on  abutting  property  in  propor- 
tion to  the  frontage  of  the  property.  This  doctrine 
is  ftated  in  the  Thomas  case  in  the  following  Ian- 
guage  (p.  iCn  ) : 

'Tt  has  been  decided  in  this  State  that  an  assessment 
of  paving  and  similar  taxes  may  constitutionally  be 
made  in  ])roportion  to  the  frontage  of  lots  along  the 
im]jrovement.  ll'illiains  v.  Detroit,  2  Mich.,  560; 
Mole  V.  Deiroil,  18  Mich.,  495;  Hoyt  v.  Sagina-a',  19 
Mich..  39.  The  idea  that  underlies  statutes  for  this 
purpose  is.  that  the  benefit  to  the  al)utting  lots  is 
gencraUy  in  i:rop(-rticn  to  the  length  r.f  their  respez- 
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tive  fronts,  and  that  as  a  rule  this  principle  of  appor- 
tionment is  more  just  than  any  other.  There  is  a  basis 
of  truth  to  this  idea,  and  it  is  so  generally  accepted 
that  assessments  for  street  imjirovements  are  perhaps 
now  more  generally  apportioned  l)y  the  frontage  than 
by  any  other  standard."' 

The  next  authority  cited  in  the  Xorwood  case  is 
Dillon's  Treatise  on  Municipal  Corporations.  Con- 
sidering the  extracts  quoted  in  the  opinion  from  Judge 
Dillon's  treatise  by  themselves,  and  dissociated  from 
tlie  other  authorities  cited  by  the  Supreme  Court  in 
the  Norwood  case,  the  object  of  the  quotation  may 
not  be  entirely  apparent.  It  is  certainly  a  reason- 
able inference,  however,  that  these  quotations,  were 
not  made  in  support  of  the  doctrine  that  the  Legisla- 
ture could  not  authorize  the  cost  of  street  improve- 
ments to  be  assessed  on  the  abutting  properly,  for 
the  reason  thai  in  the  same  work  the  weight  of  judicial 
opinion  on  that  subject  is  stated  as  follows:  (/)///. 
Mini.  Corp.,  4th  Ed.  \V)1.  2,  Sec.  752.) 

"Whether  the  ex])ense  of  making  such  imjirove- 
ments  shall  be  paid  (Uit  of  the  general  treasury,  or  be 
assessed  upon  the  abutting  property  or  other  ])r()i>erly 
spcially  benelitted.  and.  if  in  the  latter  mode,  whether 
the  assessment  shall  be  ui)on  a;l  iirojierly  found  to  be 
benefitted,  or  alone  upon  the  abu.tters.  according  to 
frontage  or  according  to  the  area  of  their  lots,  is.  ac- 
cording to  the  present  weight  of  authority,  considered 
to  be  n  (juestion  of  legislative  expcliency." 

And,  as  said  Mr.  Justice  Brewer  in  his  dis.scuting 
opinion  in  the  Norwood  ca.sc.  th's  statement  of  Ju 
Dillon  was  approvingly  (|UOted  by  the  Suircive  Ct.urt 
of  the  I  nited  States  in  /'arsons  v.  IhstricI  of  Columba, 

170U.  S.,5'''- 

I  shall  now  diiect  mv  attention  to  the  New  Jersey 
rases   cited    bv    the   Supreme   ComH   of   tlu*    I'nilcd 


86 

States  in  tlic  Xorwtx^d  *.a>e,  \  iz  :  Slate,  clc,  \ .  I lobokcn, 
36  N.  J.,  L..  J91 ;  Boiicrt  V.  Illicabcth  City.  27  N.  J-.  Kq., 
568;  Tide-Water  Co.  v.  Coster,  18  N.  j.,  Uci-.  519:  and 
State  V.  Newark,  ^j,  X.  J.,  L..  415. 

In  State  v.  1  lohokeu,  supra,  the  charter  of  Hoboken 
provided  tliat  the  commissioners  shonld  examine 
into  the  whole  matter  and  shonld  determine  and  re- 
port in  writtinp-  to  the  conncil  what  real  estate  ought 
to  be  assessed  for  snch  improvement,  and  wdiat  pro- 
portion of  sncli  expense  should  be  assessed  to  each 
sejierate  parcel  or  lot  of  land,  and  that  the  assessment 
should  be  made  upon  and  paid  by  the  lands  and  real 
estate. benefitted  bv  the  improvement  in  proportion  to 
the  benefits  received.  Judge  Van  Syckel,  delivering 
the  opinion  01  the  Court,  said : 

"The  rejiort  is  defective  in  two  particulars;  Tst.  It 
does  not  state  that  the  commissioners  examined  into 
the  whole  matter.  2nd.  They  say  that  they  have  as- 
sessed the  cost  of  the  work  'according  to  the  provi- 
sions of  the  charter  upon  the  property  benefitted  by 
the  same.'  but  thev  do  not  certifv  nor  shew'  that  thev 
imposed  the  l:>urden  in  projjortion  to  the  benefits  re- 
ceived. It  appears  by  the  testimony  of  each  one  of  the 
commissioners,  that  they  assessed  all  the  real  estate  in 
the  zone  of  the  assessment,  to  a  greater  extent  than  it 
wasbenefittedby  tlie  impr..vement.  The  charter  directs 
that  the  assessment  shall  be  laid  u.pon  the  real  estate 
lienefitted  in  proportion  to  the  benefit  received.  The 
work  in  this  case  having  cost  mere  than  the  benefit  to 
be  derived  from  it  will  be  worth  to  the  land  owners 
who  can  be  assessed,  the  question  is  presented,  wheth- 
er the  cost  in  excess  of  the  benefits  can  be  imposed 
upon  such  land  owners.  The  Legislature,  in  confer- 
ring this  power  to  assess  upon  the  city  government, 
did  not  contemplate  a  case  of  this  kind.  The  presump- 
tion was,  tliPt  no  undertaking  would  be  entered  upon 
wliich  \vou!d  not  be  remunerative  in  its  results,  and 
which  would  not  confer  benefits,  at  least  co-extensive 
with  its  co'.t.     In  this  rn-c    it  nnnonring  bevond  con- 
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troversy  that  there  is  an  excess  of  expense  over  bene- 
fits, private  property  is  taken  pro  taiito  for  public  use, 
without  compensation. 

This  decision  in  no  wise  impeaches  the  power  of  the 
Legislature  to  define  a  taxing  district  embracing  the 
lands  fronting  upon  the  improvement,  and  to  direct 
the  cost  of  the  improvement  to  be  assessed  accord- 
ing to  the  frontage  of  the  lots. 

In  Bogcrt  v.  Eliaabcth  City,  sn/'ra,  the  charter  of  the 
City  of  Elizabeth  directed  the  who'e  costs  of  the  as- 
sessment for  street  improvements  to  be  imposed  on 
the  property  on  the  line  of  the  street  opposite  such  im- 
provements, such  assessment  to  be  made  in  a  just  and 
equitable  manner  by  the  common  council.  The  Chief 
Justice,  speaking  for  the  Court,  said: 

"The  sum  of  the  expense  is  ordered  to  be  jiut  on 
certain  designated  propert)-  without  rcgTird  lo  the 
proportion  of  benefit  it  has  received  from  the  im- 
provement. The  direction  is  perfectly  clear;  the  entire 
l)urthen  is  to  be  born  by  the  land  along  the  line  of  the 
improvement,  and  the  ratio  of  distribution  among  IItj 
respective  lots  is  left  to  the  judgment  of  the  common 
council.  Such  a  power,  according  to  legal  ru'cs  now 
at  rest  in  this  State,  cannot  be  executed." 

The  effect  of  the  decision  is  this  :    Where  the  Legis- 
lature authorizes  a  municipal  corporation  to  assess  the 
cost  of  a  street  improvement  upon  the  abutting  prop- 
ertv.  ruid  fixes  no  rule  for  apiMirlioning  the  cost  a 
the  abutting  owners,  but  leaves  that  (picstion  to  ' 
termined  bv  the  nnmicipal  council  in  sucli  n 
it  '-hall  deem  jnsi  and  e(|uitab'c.  that  SmcIi  a  '<■ 
act  is  invalid. 

The  cases  of  lidc-Walcr  Co.  v.  Coster  an<l  State  v. 
Newark,  supra,  to  some  extent  at  least.  siipi)<)rt  the 
theory  that  the  Lcgislatm-e  has  not  the  jiower  to  dire.-l 
the  cost  of  a   ptiblic  improven-.ciU  to     be 
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ap-ainst  lands  conlicuous  lo  llio  imiiroveiiient.  without 
oxprosslv  pro\itHn<;  that  such  assessment  shall  he 
made  in  proportinn  to  the  lienefits  accruino-  lo  the 
land  l>v  reason  of  ihe  improvement.  See,  however, 
the  opinion  of  the  .'<u])rcme  Court  of  New  Jersey  in 
The  Stair  v.  Fuller,  in  which  that  Court  distinguishes 
hetween  the  character  of  the  work  involved  in  the 
Tide-water  case  and  ordinary  street  work  directed  to 
be  done  by  a  municipal  corporation;  and  where  that 
Court,  with  remarkable  clearness,  states  the  principle, 
and  tile  reasons  for  it.  which  justifies  the  Legislature 
in  creating  a  local,  taxing  district,  upon  which  the  bur- 
den of  the  cost  of  local  municipal  improvements  m.ay 
be  laid,  and  to  fix  the  mode  of  apportionment  whether 
according  to  value  or  frontage. 

Adniitting  that  Tide-  ] Voter  Co.  v.  Coster  and  State 
\.  AVrt'fl'-/:,  siitra,  declare  the  principle,  which  it  is 
above  conceded  that  they  to  some  extent  tend  to  es- 
tablish, it  is  very  manifest  that  these  cases  do  un- 
equivocally declare  the  doctrine  that  the  cost  of  a  pub- 
lic improxement  can  be  imposed  only  on  property  ])Q- 
culiarly  benefitted;  and  to  compel  the  owner  of  pri- 
vate property  to  liear  the  expense  of  such  an  improve- 
ment, except  to  the  extent  that  it  is  specially  bene- 
fitted, is  /-ro  tanfo  to  take  private  property  for  public 
use  without  com])ensation. 

The  important  inquiry  h.cre  is  :  in  support  of  which 
of  these  doctrines  did  the  Supreme  Court  of  the 
I'nited  States  cite  these  decisions  in  the  Norwood 
case?  Certainly  not  to  support  the  princijxe  first 
above  stated.  To  do  <o  would  be  to  impute  to  the 
Supreme  Court  of  the  United  States  the  folly  of  citing 
its  own  previous  opinions  and  many  adjudicated  cases 
from  other  courts  upholding  the  doctrine  that  the 
Legislature  has  the  constitutional  power  to  clefine  a 
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taxing  district  comprising  lands  alnitting  upon  a  street 
improvement  and  to  direct  that  the  cost  of  the  im- 
provement be  assessed  upon  such  lands  in  pro])ortion 
to  their  frontage  upon  the  improvement,  in  support  of 
a  subsequent  decision  which  absolutely  repudiates  the 
doctrine  announced  in  the  cases  cited.  Such  a  conclu- 
sion should  not  be  reached  unless  the  language  of  the 
court  absolutely  compels  it. 

Recent  utterances  of  the  Supreme  Court  of  the 
United  States,  made  in  cases  decided  by  it  since  the 

decision  was  made  in  the  Norwood  case,  are  entirely 

inconsistent  with  the  contention  of  Plaintiff's  counsel 

liere  as  to  what  that  Court  intended  to  decide  in  the 

Norwood  case. 

in  Henderson  Bridge  Co.  v.  City  of  I fciiderson,  k) 
Supreme  Court  Reporter,  562,  the  Supreme  Court  of 
the  L'nited  States,  speaking  through  Mr.  Justice  liar- 
Ian,  who  (Icli.'crcil  th(;  opinion  in  the  Xorwodd  case, 
said : 

"lUit  in  order  to  bring  taxation  imposed  by  a  Slate. 
or  tmder  its  authority,  within  the  scope  of  the  l'"our- 
teentli  .\mendmcnt  of  the  National  Constitution,  the 
case  should  be  so  clearly  and  palpably  an  illegal  cn- 
croachmenl  upon  private  rights  as  to  leave  no  doubt 
that  such  taxation,  by  its  necessary  operation,  is  re.dly 
spoliation  under  the  guise  of  exerting  the  power  to 
tax.  .\s  an  act  of  Congress  should  not  be  declared  un- 
constitutional, luiless  its  rcj)ugnancy  l«)  the  supreme 
law  of  the  land  is  lr;o  clear  to  admit  of  dispute,  so  .-i  lo- 
cal regulation  imdcr  which  t:ixes  are  imposed  shouKI 
not  be  held  by  the  comts  of  the  I'nion  to  be  incon- 
sistent with  the  National  C(  iistiirlion  unless  that  con- 
clusion be  unavoidable.  .Ml  doubt  as  to  the  v.-didily  of 
legislative  enactments  nnist  be  resolved,  if  possible. 
in  favor  of  the  binding  force  of  such  enactments.  In 
the  rase  before  us  the  State  Coiu't  rejecte<l  the  idea 
that  the  bridge  i)roperlv  in  <|ueslion  was  cnlircly  be- 
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\on\\  nninicipal  protection,  and  could  not  receive  any 
of  the  "heneras  derived  from  the  nuniicii)al  _i;overnnient 
of  the  City  of  Henderson.  We  cannot  adjnd.ne  that 
\ie\\  to  he  so  clearly  milenable  as  to  entitle  the  de- 
feiuhmts  to  invoke  the  iirinci])le  that  i)ri\ate  ])roi)ei*ty 
caiMiot  he  taken  for  puhlic  nse  without  just  compensa- 
tion. '"  "  '■'  In  determinino-  a  cpiestion  of  this 
character,  the  jjower  to  tax  existing-,  a  judicial  tri- 
hunal  .'^hould  not  enter  into  a  minute  calculation  as  to 
benefits  and  hm-dens.  for  the  purpose  of  balancino-  the 
one  ae:ainst  the  other,  and  ascertaining-  to  what  extent 
the  burdens  im])osed  are  out  of  proportion  to  the  ben- 
efits receixed.  Kxact  equality  and  absolute  justice  in 
taxation  are  recognized  by  all  as  unattainable  under 
any  system  of  government.  The  Court  of  Appeals  of 
Kenluckv.  speaking  by  Chief  Justice  Marshall,  in 
Chrancy  w  Hoosicr,  9  B.  Mon.  330,  345,  after  observing 
that  there  must  necessarily  be  vested  in  the  T^egis'a- 
lure  a  wide  range  of  discretion  as  to  the  i)articular  sub- 
jects or  species  of  i)roperty  which  should  be  the  sub- 
ject of  g-eneral  or  local  taxation,  as  well  as  to  the  ex- 
tent of  the  territory  within  which  a  local  tax  shall  op- 
erate, well  said  :  'There  must  be  a  palpable  and  flag- 
rant departure  from  equality  in  the  burden,  as  imposed 
u])on  the  ]K'rsons  or  property  bound  to  contribute, 
or  it  must  be  ])alpable  that  persons  or  their  property 
are  subjected  to  a  local  burden  for  the  benefit  of  oth- 
ers, or  for  ]nu-])oses  in  which  they  have  no  interest,  and 
to  w-hich  they  are,  therefore,  not  justly  bound  to  con- 
tribute. 'J'he  case  must  be  one  in  which  the  operation 
of  the  power  will  be  at  first  blush  pronounced  to  l)e  the 
taking  (tf  ]:ri\-atc  property  without  compensation,  and 
in  which  it  is  apparent  that  the  burden  is  imposed 
without  an)  view  to  the  interest  of  the  individual  in 
the  objects  to  be  accomplished  b\-  it.'  " 

In  City  of  Nc:c  Orleans  v.  Warner,  20th  Supreme 
Court  Rejjorter.  5,3.  Mr.  Justice  Rrown,  speaking  for 
the  Supreme  Court  of  the  l.'nited  States,  says: 

"The  expense  of  keeping  streets  in  order  is  a  pul)hc 
charge,  and  the  s;m-ie  may  be  said  of  all  other  expenses 
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which  are  for  the  benefit  of  the  pubhc.  It  i>  true  that 
the  expense  of  paving  may  be  assessed  upon  the  ad- 
joining- property  upon  the  theory  that  such  property 
is  specially  benefitted  by  the  improvement,  but  a  spe- 
cial pro\'isicn  is  necessary  to  create  such  a  charge." 

In  my  opinion,  the  foregoing  considerations  fully 
justify  the  conclusion  that  the  Sui)rcme  Court  of  the 
United  States  did  not  intend,  l)y  its  decision  in  the 
Norwood  case,  to  abrogate  the  doctrine,  so  frecpiently 
and  uniformly  affirmed  in  its  (previous  decisions,  and 
nnheld  with  scarcely  an  exception  by  all  the  State 
Courts,  that  the  Legislature  possesses  the  constitu- 
tional ])ower.  in  its  discretion,  to  direct  that  the  cost 
of  a  street  improvement  within  a  municipal  corpora- 
tion shall  be  assessed  upon  the  proj^erty  abutting  the 
'in]')ro>'cment  in  ]-)roportion  to  its  frontage. 

The  question  now  arises  whether  the  obnoxious 
features  of  the  Cihio  statute,  adjutlged  to  be  fatal  to  its 
validitv,  are  to  be  found  in  the  statute  of  this  Stale 
proN'iding  for  street  imiiroxcments  in  municipalities. 

The  ])rovisions  of  our  statute,  relating  to  the  gen- 
eral subject  discu.ssed  in  the  Norwood  case,  are  as  fol- 
lows : 

Section  2  of  the  .\ct  describes  the  dilTerent  kinds  of 
imi)rovenicnt  or  work  which  the  city  council  is  em- 
powered to  make  on  the  .streets  of  the  numicipal  cor- 
])oration. 

Section  t^  of  the  Act  provides  thai,  before  ordering 
any  work  done  or  improvement  made,  the  city  coun- 
cil shall  ])ass  a  resohilion  of  inlenli(  n  so  lo  do,  de- 
scribing the  work,  which  shall  bo  p  s.e  1  coiis;)icu()us^ly 
for  two  (lavs  oil  or  near  the  chamber  door  of  ihc  coun- 
cil, and  i»ul)Ii».hed  by  two  inscrlions  in  one  or  more 
daily,  semi-weekly,  or  weekly  newspapers  publislicd 
and  circulated  in  sai<l    citv.    and    designated    by    the 
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council  Un  that  purpose.  T1k>  v'^troot  Snporinteiuleut 
shall  thoro'iinui  cause  to  ho  conspicuously  i)oste(l 
alonii"  the  line  of  said  contcinp'ated  work  or  improve- 
nicnt.  at  not  more  tli:Mi  one  Inmdi'cil  feet  in  distance 
apart,  hut  not  less  than  three  in  all.  notices  of  the  pas- 
sag-e  of  said  resolution.  The  notice  shall  he  headed 
"Notice  of  Street  Work."  in  letters  of  not  less  than  one 
inch  in  length,  and  shall,  in  le5.;il)le  characters,  state 
the  fact  of  the  passage  of  the  resolution,  its  date,  and 
briefly  the  work  or  improvement  proposed,  and  refer 
to  the  resolution  for  further  jjarticnlars.  He  shall 
also  cause  a  notice,  .similar  in  substance,  to  be  pub- 
lished for  six  days  in  one  or  more  daily  news])apers 
published  and  circulated  in  said  cit\-,  and  designated 
by  said  city  council,  or  in  cities  where  there  is  no  daily 
ne^vspaper,  by  oi:e  insertion  in  a  semi-weekly  or  w'eek- 
ly  newspaper  so  published,  circulated,  and  designated. 
In  case  there  is  no  such  i)aper  ])ul)lished  in  said  city, 
said  notice  shall  be  posted  for  six  days  on  or  near  the 
chamber  door  of  said  council,  and  in  two  other  con- 
spicuous places  in  said  city,  as  hereinafter  provided. 
At  any  time  before  the  issuance  of  tlie  assessment  roll, 
all  owners  of  lots  or  lands  liable  to  assessment  therein, 
who,  after  the  first  publication  of  said  resolution  of  in- 
tention, may  feel  aggrieverl.  shall  file  with  the  clerk  a 
petition  of  remonstrance,  wherein  thev  shall  state  in 
what  respect  they  feel  aggrieved;  such  petition  or  re- 
m.onstrance  shall  be  passed  upon  by  the  said  city  coun- 
cil, and  its  decision  therein  shall  be  final  and  cfmclu- 
sive. 

Said  Sectirju  t,  further  provides  that,  whenever  the 
contemplated  work  or  improvement  in  the  opinion  of 
the  city  council  is  of  more  than  local  or  ordinary  pul)- 
lic  benelit.  the  city  council  may  make  the  expense  of 
such  work  or  im])roven-:ent  chargeab'e  i^pon  a  district. 
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which  the  city  council  shall  in  its  resolution  of  inten- 
tion declare  to  be  the  district  benefited  by  said  work 
or  improvement,  and  to  be  assessed  to  pay  the  costs 
and  expenses  thereof.  Objections  to  the  extent  of 
the  district  of  lands  to  be  affected  or  benefited  by  said 
work  or  improvement,  and  to  be  assessed  to  pav  the 
costs  and  expenses  thereof,  may  be  made  bv  inter- 
ested parties,  in  writing,  within  ten  days  after  the  ex- 
piration of  the  time  of  the  publication  of  the  notice  of 
the  passag-e  of  the  resolution  of  intention.  The  City 
Clerk  shall  lay  said  objections  before  the  city  council, 
which  shall,  at  its  next  meetinjj.  fix  a  time  for  hearinsf 
said  objections,  not  less  than  one  week  thereafter.  The 
City  Clerk  shall  thereupon  notify  the  persons  makinj^ 
such  objections  by  depositing^  a  notice  thereof  in 
the  postoffice  of  said  city,  postag^e  ])repaid.  addresseil 
to  each  objector.  At  the  time  s])ecified  the  council 
shall  hear  the  objections  urged,  and  pass  upon  the 
same,  and  its  decision  shall  be  final  and  conclusive. 
Tf  the  objections  are  sustained,  the  i)roceedings  shall 
be  stopped.  If  the  objections  are  overruled  by  the 
citv  council,  the  proceedings  shall  continue  the  same 
as  if  said  objections  had  not  been  made. 

Said  Section  further  provides  that,  at  the  expiration 
of  twenty  days  after  the  expiration  of  the  time  of  said 
publication  by  said  Street  Superintendent,  and  at  the 
expiration  of  twenty-five  days  after  the  advertising 
and])osting.as  aforesaid. of  any  resolution  of  inteiuion. 
the  citv  council  shall  be  deemed  to  have  ac(|uired  jnr 
isrliction  to  order  any  of  the  work  to  be  done,  or  im- 
provement to  be  made,  which  is  authorized  by  the  a  l. 

Subdivision  twelve  of  Section  7  of  the  act  provides 
that, w hen e\er  the  resolution  (M'  intention  declares  that 
the  costs  and  expenses  of  the  work  and  improvement 
are  to  be  assessed  upon  a  district,  the  city  shall  direct 
the  city  engineer  to  make  a  diagr.un  of  the  property 
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alTcctC'l.  or  benefitted  li\  tin.-  proix^cd  work  or  im- 
]iro\enicnt.  as  dcscrihcd  in  ilic  resolution  of  intention 
antl  t(^  be  assessed  to  pay  the  expenses  thereof.  Snch 
diaunnn  sliall  show  eaeh  separate  lot.  piece,  or  parcel 
of  land,  the  area  in  s(|uare  feet  of  each  of  snch  lots, 
pieces,  or  ])arcels  of  land,  and  the  relative  location  of 
the  same  to  the  work  proposerl  to  be  done,  all  within 
the  limits  of  the  assessment  district;  and  when  snch 
diagTam  shall  ha\e  been  api~)roved  by  the  city  conncil, 
the  clerk  shall,  at  the  time  of  snch  ai)proval.  certify  the 
fact  and  date  thereof,  hnmediately  thereafter  the 
said  diagram  shall  be  delivered  to  the  Snperintendent 
of  Streets  of  said  city,  who  shall,  after  the  contractor 
of  any  street  work  has  fulfilled  his  contract  to  the  sat- 
isfaction of  said  Superintendent  of  Streets,  or  the  city 
council  on  appeal  shall  proceed  to  estimate  u])()n  the 
lands,  lots,  or  ijortions  of  lots  within  said  assessment 
district,  as  shown  bv  said  diaizram,  the  benefits  arisinor 
from  snch  work,  and  to  be  recei\ed  by  each  such  lot, 
portion  of  such  lot.  piece  or  subdivision  of  land,  and 
shall  thereupon  assess  ujion  or  against  said  lands  in 
said  assessment  district  the  total  amount  of  the  costs 
and  expenses  of  snch  proposed  work,  and  in  so  doing 
shall  assess  said  total  sum  upon  the  several  pieces,  par- 
cels, lots,  or  portions  of  lots,  and  subdivisions  of  land 
in  said  district  benefitted  thereby,  to-wit :  upon  each 
respectively  in  proportion  to  estimated  benefits  to  be 
received  by  each  of  said  several  lots,  portions  of  lots, 
or  subdivisions  of  land. 

Subdixision  one  of  Section  7  of  the  act  provides  that 
the  expense  incurred  for  any  w  ork  authorized  bv  the 
act  Kvhich  expense  shall  not  include  work  which  shall 
have  been  declared  in  the  resolution  of  intention  to  be 
assessed  on  a  district  benefited)  shall  be  assessed  upon 
the  lots  and  lands  fronting  thereon,  exce])t  as  herein- 
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after  specially  provided;  each  lot  or  portion  of  a  lot  be- 
ing separately  assessed,  in  proportion  to  the  frontage 
at  a  rate  per  front  foot  sufficient  to  cover  the  total  ex- 
pense of  the  work. 

It  is  not  necessary  for  this  discussion  lo  specify  the 
exceptions  thereafter  provided  for  by  the  statute. 

Section  ii  of  the  act  provides  that  the  owners, 
whether  named  in  the  assessment  or  not, 
feeling  aggrie^■ed  l)y  any  act  or  determination 
of  the  Superintendent  of  Streets  in  relation 
thereto,  or  having  or  making  any  objections 
to  tlie  correctness  or  legality  of  the  assess- 
ment, or  other  act.  determination  or  proceeding  of 
the  Superintend.ent  of  Streets,  shall,  within  thirty  days 
after  the  date  of  the  warrant,  a]:)i)eal  to  the  city  coun- 
cil, as  pro\'i(lcd  in  this  section.  1)\'  bricll}-  stating  iheir 
ol)jections  in  writing,  and  filing  the  same  with  the 
clerk  of  the  citv  C(nmcil.  Notice  of  the  time  :md  ji'ace 
of  the  hearing,  briell}'  referring  to  the  subject  of  ap- 
peal, and  to  the  acts,  determinations  or  proceedings 
objected  to  or  complained  of,  shall  be  published  ft)r 
five  days.  Upon  such  a])peal  the  city  council  may  re- 
vise and  correct  ai.y  of  the  acts  or  determinations  of 
the  Superintendent  of  Streets  relative  to  tlu-  work: 
mav  confirm,  anund.  set  aside,  alter,  modify  or  correct 
the  as.sessment  in  such  manner  as  to  them  shall  .sceni 
just,  and  may  direct  the  Sui)erintendent  of  Streets  to 
correct  the  assessment  in  any  particular,  or  to  make  a 
new  assessment,  to  conform  to  the  decision  of  the  city 
coimcil  in  relation  thereto.  AM  the  decisions  and  de- 
terminations of  the  city  coiinci',  upon  notice  and  hear- 
ing as  afore'^  lid.  shall  be  final  and  conclusive  u|M)n  all 
persons  entitled  to  appeal  under  the  prfivisions  of  this 
section,  as  to  .all  errors,  informalities  and  irregulari- 
ties which  the  ciiv  coimcil  might  have  renie-'i'  -'    ,,,,1 
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avoided;  And  no  assessment  shall  lie  lu-ld  invalid,  ex- 
cept npon  api^eal  {o  tlie  city  cmnicil,  as  ])r()\ided  in 
this  section,  for  an\  error,  infornia'itx  or  any  defect  in 
anv  of  tlie  proccetlinms  prior  to  the  assessment,  or  in 
the  assessment  itself,  where  notice  of  tlie  intention  of 
thecityconncil  to  order  the  work  to  be  done,  for  which 
the  assessment  is  matle,  has  been  actnally  ])nblished  in 
anv  designated  newspaper  l)y  said  city  for  the  length 
of  time  prescribed  by  law,  before  the  passage  of  the 
resolution  ordernig  the  work  to  be  done. 

It  is  also  ])rovided  by  Section  26  of  the  act  that  the 
city  council  may.  in  its  discretion,  order  by  resolution, 
that  the  whole  of  the  cost  and  e.\]iense  of  any  of  the 
work  mentioned,  in  this  act  be  paid  out  of  the  treasury 
of  the  municii")alit}',  from  such  fund  as  the  council  may 
designate.  Whenever  a  part  of  such  cc^st  and  expense 
is  so  ordered  to  be  paid,  the  Superintendent  of  Streets, 
in  making  up  tlie  assessment  heretofore  provided  for 
sucli  cost  and  expense,  shall  deduct  from  the  whole 
cost  and  expense  such  ])art  thereof  as  has  l)een  ordered 
to  be  paid  out  of  the  municipal  treasury-,  and  shall  as- 
sess the  remainder  or  such  cost  and  expense  proj^or- 
tionately  upon  the  lots,  parts  of  lots  and  lands  front- 
ing on  the  streets  where  said  work  was  done,  or  liable 
to  be  assessed  for  sr.ch  work,  and  in  the  manner  here- 
tofore provided. 

The  perusal  of  the  foregoing  provisions  readily  pro- 
duces the  impression  that  our  statute,  in  its  whole 
structure  and  cviilent  intent.  dilTers  widclv  from  the 
provisions  of  tlie  Ohio  statute,  as  construed  in  the 
Norwood  case. 

It  unmi.stakabiy  appears  from  the  statute  itself  that 
the  legislature  of  this  State,  in  the  consideration  and 
pas.sage  of  the  act.  had  clearly  in  view  the  fundamental 
princiy)]e  tliat  assessments  for  the  cost  of  ])ul)lic  im- 


provements  can  only  he  laid  upon  private  i)ropertv 
which  is  specially  henefitted  therehy.  anil  only  to  the 
extent  of  the  benefits  recei\ed.  If  this  were  not  so. 
the  statute  would  be  presumed  to  be  constitutional, 
unless  there  is  something  appearing-  on  its  face  which 
shows  the  contrary.  Mistaken  conceptions  as  to  the 
true  constitutional  principles  which  should  control 
legislative  action  will  not  invalidate  a  legislative  act. 
unless  such  erroneous  conceptions  can  be  discerned  in 
the  act  itself.  This  doctrine  was  clearly  recognized  in 
Walsh  v.  Barron,  decided  by  the  Sui)renie  Court  of 
01u\)  last  October,  reported  in  volume  35  X.  \\.  l\ep.. 
164,  after  that  Court  had  fully  reviewed  the  opinion  in 
the  Norwood  case  in  Schroder  v.  Oz'cnnaji,  deciiled  bv 
it  on  the  same  day  (X.  K.  Rep..  WA.  55.  15S).  ll'alsh 
V.  Barron,  supra,  involved  the  \alidily  of  an  assessment 
for  a  street  improvement  in  the  City  of  Columbus. 
The  improvement  was  made  under  what  was  known 
as  the  "Taylor  Law ."  a]iplicai)le  only  to  cities  of  the 
class  to  which  Columbus  belonged.  There  existed  at 
the  time  a  general  provision  (Sec.  22 jo  Kev.  v^tat.). 
which  limited  assessments  made  by  cities  of  the  gralc 
of  Columbus  to  twenty-live  |;er  cent,  of  the  \a  ue  of 
the  property  as  returned  for  taxation.  T.y  ati  amend- 
ment made  shortly  after  the  adoption  of  the  Taylor 
Law.  it  was  enacted  that  this  section  limiting  assess- 
ments should  not  ap|)'y  to  improven^ents  made  under 
that  law.  The  'I'avlor  Law  ];rovi(lc<l  that  ilu-  co>i  nf 
street  improvements  should  be  assessed  upon  the 
abutting  properly,  in  accordance  with  tl.e  various  pro- 
visifjns  of  the  laws  of  (  )liio  re'ating  to  siiect  assess- 
ments a])plicable  thereto,  and  not  inconsistent  with 
the  Tavlor  act.  The  laws  of  (  diio  tlu-n  provideil  ihal 
the  assessmeiii  for  the  cost  of  street  imi)rovements 
should  be  made  on  I  he  iipi|;erly  ''fronting  or  abtut- 
ing"  on   the  im|<io\  iinent    "bv   the  front    foot"*  ( .^oe 


Parsons  v.  OVv  of  Coli.iuhits,  j,\  X.  K.  Rep.,  <'77);  and 
the  assessment  considered  in  H'olsli  v.  Hiirroii.  supra, 
was  levied  according-  to  that  rnle.  In  Walsh  v.  Har- 
ron.  supra,  the  Sui^romo  C(nn-t  of  Oliio  nscs  the  follow- 
ing lan_Q-naiiT : 

'■\\'e  will  not.  however,  presnme  that  the  Legisla- 
tnre  intended  to  adopt  an  invalid  law  and  will  give  it 
snch  a  constrnction  as  will  snpport  it,  if  that  can  rea- 
sonably be  done  consistently  with  its  provisions.  It 
is  fair  to  presume  that,  in  removing  the  limitation  of 
this  section,  it  was  not  the  intention  of  the  Legislature 
to  ])ermit  the  city  to  disregard  the  fundamental  prin- 
ciple ^^•hich  limits  an  assessment  for  benehts  to  the  ex- 
tent of  the  benefits  conferred  by  the  improvement  on 
the  land.  There  is  no  provision  of  the  law  which 
would  indicate  this.  It  must,  therefore,  be  held  that  all 
assessments  under  this  law  must  be  limited  to  the  ben- 
efits conferred,  or  it  must  follow  that  the  Legislature 
designed  a  palpable  invasion  of  the  rights  of  private 
projierty,  which  is  not  admissible.  ]n  other  words,  in 
authorizing  an  assessment  to  pay  for  improvements 
under  the  law,  the  Legislature  had  special  reference 
to  such  assessments  as  would  be  no  more  than  the 
proper  pro])ortion  of  the  costs  based  on  the  benefits 
received." 

It  affirmatively  appears,  however,  from  the  words  of 
our  statute  that  ihe  Legislature  of  this  State  pro- 
ceeded according  to  correct  constitutional  principles 
in  the  passage  of  the  act.  The  statute  provides  that 
when  the  contemplated  improvement,  in  the  opinion 
of  the  city  council,  is  of  more  than  local  or  ordinary 
public  benefit  that  a  taxing  district  shall  be  created, 
and  the  cost  of  the  improvement  assessed  against  the 
property  included  in  the  district,  in  strict  conformity 
with  the  ))rincip]e  governing  such  assessments  de- 
clared by  the  Supreme  Court  in  the  Norwood  case. 
The  terms  of  this  provision  clearly  indicate  that  the 
Lefjislature  had  in  mind  the  constitutional   rcMuire- 
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ment  that  special  assessments  can  be  imposed  to  the 
extent  only  of  special  benefits  received.  Is  there  any- 
thing in  the  language  of  the  act  which  suggests  that 
the  Legislature  was  influenced  by  any  other  considera- 
tion, in  authorizing  assessments  according  to  the 
frontage  of  the  lots?  It  would  be  difficult  to  find  such 
a  suggestion.  The  Legislature  directs  that,  when  the 
improvement  is  of  more  than  local  or  ordinary  public 
benefit,  a  taxing  district  shall  be  designated  for  the 
]5urpose  above  stated.  What  is  meant  by  this  provi- 
sion and  what  do  its  terms  necessarily  inijily?  The 
improvement  of  a  street  must  be  for  a  jnibiic  purpose 
in  order  to  justify  the  exertion  of  the  taxing  power, 
but  the  benefits  resulting  from  such  an  improvement 
may  chiefly,  if  not  entirely,  affect  the  particular  local- 
ity where  the  improvement  is  made;  or  they  may  be 
diffused  largely,  if  not  generally,  to  other  parts  of  the 
cor])orate  limits.  Local  public  benefit  means  the  ben- 
efit accruing  from  a  ])ublic  improvement  to  the  par- 
ticular locality  where  it  is  made,  viz.:  llie  i)ropcrly 
abutting  on  either  side  of  the  imj^rovcment.  li  is  not 
difllcult  to  conceive  of  instances  where  the  benefit  re- 
sulting from  the  improvement  of  a  street,  on  account 
of  its  location  and  the  situation  r.f  the  abutting  prop- 
ertv  in  relation  to  the  connecting  street  or  streets, 
would  accrue  primarily,  if  not  wholly,  to  the  property 
abutting  on  the  improvement.  ( )rdinary  public  ben- 
efit arising  from  the  improvement  of  a  street  means 
the  benefit  which  the  public  usually  derives  from  the 
improvement  of  streets.  If  a  street  in  its  natural  slate 
is  virtually  impass.ible  on  account  of  hills  and  ravines. 
and  where  it  would  recpure  a  large  expendittu'e  of 
money  to  make  it  available  for  public  tisc.  and  there 
is  a  pressing  pui)lic  necessity  that  it  be  opened  for 
travel,  the  improvement  of  such  a  sireel  would  be  in- 
chuied  in  the  catagory  of  improvements  of  more  than 
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ordinarv  public  hcncnt.  Otlicr  instances  of  a  like 
character  nii^lit  he  ^ixcn.  'Plie  sense  of  the  statute 
then  is  tliis:  That  there  is  a  presumption  that  the 
alnittiui^-  properiN  i^  s])eciall\  l)enehtte(l  to  the  extent 
of  the  cost  of  street  iniproxenients  of  simply  local  or 
ordinarv  public  benefu ;  that,  if  such  improvements 
ha\-e  more  than  local  or  orclinar)-  public  benefit,  a  tax- 
ilistrict  is  to  i)e  created,  includiniGf  such  property 
as  shall  be  specially  benefitted  by  the  im])rovement, 
to  be  assessed  according-  to  the  benefit  received  by  the 
property.  'J'his  ])resumption  is  not  made  conclusive 
by  the  statute;  nor  is  the  city  council  directed  to  arbi- 
trarilv  enforce  the  statutory  rule  in  all  cases,  irrespec- 
tive of  the  fact  whether  or  not  special  benefits  are  re- 
cei\-(Ml  which  >hall  ecpird  the  assessments  imposed  on 
the  abuttip.!^-  ])r()i)erty.  Where  injustice  would  result 
from  the  enforcement  of  the  front-foot  rule,  the  city 
council  mav  decline  to  order  the  improvement  at  all, 
or  may  direct  the  whole  cost  to  be  paid  from  the  city 
treasury,  or  such  i:>art  thereof  as  may  be  sufficient  to 
relieve  the  abutting-  owners  from  unjust  assessments. 
^^'l"!ere  there  is  abutting-  property  on  a  street  which 
would  receive  little  or  no  benefit  froni  the  improve- 
ment of  the  street,  the  city  council  may  order  that  por- 
tion of  tlie  street  to  be  im]jroved  under  a  separate  pro- 
ceeding, and  direct  the  whole  cost  thereof  to  be  paid 
out  of  the  pul)lic  treasury,  under  the  j^rovisions  of  the 
statute  which  authorize  the  city  council  to  order  the 
whole,  or  any  |iortion.  either  in  length  or  width,  of  a 
street  to  be  improved.  These  ])rovisions  enable  the 
city  council  to  make  street  improvements  anvwhere 
within  the  municipality,  without  casting  upon  the 
abutting  property  a  burden  which  would  exceed  the 
benefits  received:  and  the  statute  c'early  implies  the 
performance  of  such  dutv. 
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Mr.  Justice  Harlan,  clelixering  the  opinion  in  the 
Xorwood  case,  distinguished  it  from  the  case  of  Sf-cn- 
ccr  V.  Merchant,  125  U.  S.,  345.  and  declared  that  the 
decision  in  the  Norwood  case  was  not  necessarily  con- 
trolled by  that  in  the  Spencer  case,  for  reasons  stated 
by  hini  as  follows : 

"It  (the  Spencer  case)  related  to  an  assessment,  by 
legislative  enactment,  upon  certain  isolated  parcels  of 
land,  of  a  named  aggregate  amount  which  remained 
unpaid  of  the  cost  of  a  street  imi)rovemcnt.  in  refer- 
ence to  the  statute  the  validity  of  which  was  (pics- 
tioned,  the  Court  said  :  'Bv  the  statute  of  1881 ,  a  sum 
equal  to  so  much  of  the  original  assessment  as  re- 
mained unpaid,  adding  a  proportional  i^art  of  the  ex- 
penses of  making  that  assessment,  and  interest  since, 
was  ordered  by  the  Legislature  to  be  levied  and  eipii- 
tably  apportioned  by  the  supervisors  of  the  county 
upon  and  among  these  lots,  after  public  notice  to  all 
parties  interested  to  appear  and  lie  heard  upon  the 
(juestion  of  such  apportionment:  and  that  sum  was 
levierl  and  assessed  accordingly  upon  these  lots,  one  of 
which  was  owned  by  the  plaintiff.  The  (lucslion  sub- 
mitted to  the  Supreme  Court  of  the  Slate  was  whether 
this  assessment  on  the  plaintiff's  lot  was  valid,  i  le 
conlcufled  that  the  statute  of  18S1  was  uiic mstiiuiii  n- 
al  anrl  void,  because  it  was  an  attempt  by  the  Legisla- 
ture to  validate  a  \oid  assessn-icnt.  wilhoiU  giving  tlv.- 
owners  of  the  lands  assessed  an  opportunity  to  be 
heanl  upon  the  7i'liolc  amount  of  the  assessment.' 
Agam  •  'The  statute  of  1881  afforded  owners  notice 
and  hearinjj'  ui)on  the  c|ucstion  of  the  e(|uilable  ap;>(r- 
tionment  among  them  of  the  smn  directed  to  be  lev- 
ied up, on  all  of  them,  and  thus  enabled  ihem  to  con- 
test the  constitulionahty  of  tie  .'-latute:  nufl  that  was 
all  the  notice  and  hearing  to  which  they  were  cnlilh-d.' 
The  point  raised  in  that  ca.«c— ///r  only  joint  in  j:i 
,fjcnl — was  one  relating  to  proper  notice  to  ilie  own 
ers  of  the  property  assessed  in  «)rder  that  they  mi"'  ' 
be  heard  upon  the  <|uestion  of  the  e'i"itab'e  appi-ri 
ment  of  the  sum  directed  to  be  levied  upon  a'1  of  tb 
This  appears  from  both  the  oiMiiion  nnd  the  discn 
opinion  in  that  case." 
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Tt  thus  will  1)0  seen,  from  the  construction  jVaccd  by 
Mr.  Justice  Harlan  on  the  decision  of  the  Supreme 
Court  of  the  I'nited  States  in  the  Spencer  case,  that, 
in  the  opinion  of  that  Court,  assumino-  that  a  State 
statute  providino^  for  the  ajiportionment  of  an  assess- 
ment for  street  improvements  on  private  pro])erty  was 
unconstitutional,  nevertheless,  if  the  statute  furnished 
the  land  owners  affected  by  the  assessment  an  oi)por- 
tunity  to  be  heard,  upon  the  question  of  its  apportion- 
ment, before  the  Iward  which  was  authorized  to  make 
it,  they  were  thereafter  estopped  to  raise  the  question 
of  the  constitutionality  of  the  statute. 

As  appears  from  the  judj^ment  pronounced  in  the 
Norwood  case  (p.  297),  the  assessment  against 
the  plaintiff's  abutting  property  was  arljudged  to  he. 
void,  on  the  ground  that  it  was  made  under  a  rule 
li'hicJi  excluded  any  inquiry  os  to  special  bciicfits.  fn  the 
Spencer  case  the  statute  of  Xew'  York  directing  the 
assessment  was  just  as  objectionable,  on  constitution- 
al grounds,  as  was  the  Ohio  statute  review^ed  in  the 
Norwood  case;  but  the  Supreme  Court  of  the  United 
States  sustained  the  assessment  under  tlie  New  York 
statute,  because  it  afforded  the  land  owners  an  oppor- 
tunity to  be  heard  on  the  question  of  apportionment 
among  themselves,  and  thus  enabled  them  to  test  the 
constitutionality  of  the  statute. 

ff  the  remarkab'e  doctrine,  announced  in  the  Spen- 
cer case  as  to  the  efficacy  of  a  statutory  provision  af- 
fordmg  owners  an  opportunitx-  to  be  heard  upon  the 
question  of  apportionment,  is  applied  to  the  provisions 
of  our  statute,  there  will  be  no  difficulty  in  sustaining 
the  validity  of  the  front-foot  assessment  rule;  since  the 
statute  provides  for  an  a])peal  to  the  city  council  by 
any  owner  having  or  m.aking  any  objection  to  the  cor- 
rectness, or  legality  of  the  assessment  made  by  the  su- 
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perintendent  of  streets,  upon  which  appeal  the  council 
may  set  aside,  alter,  modify  or  correct  the  assessment 
in  such  manner  as  to  them  shall  seem  just. 

It  is  not  necessary,  however,  to  decline  to  pass  upon 
the  constitutionality  of  the  act  of  our  Leg-islature,  or 
the  validity  of  the  front-foot  method  of  assessment 
provided  by  the  statute,  because  the  plaintiff  in  this 
action  had  an  opportunity  to  appeal  to  the  city  council, 
and  obtain  a  hearing  before  that  tribunal  ujjon  the 
question  of  the  correctness  or  \alidity  of  the  assess- 
ment. Notwithstandino-  what  is  said  bv  Mr.  Justice 
Harlan  as  to  the  only  point  determined  by  the  judg- 
ment in  the  Spencer  case,  1  do  not  believe  that  the 
judgment  of  a  city  council  as  to  the  constitutionality 
of  our  street  improvement  act,  one  way  or  the  other, 
would  affect  the  right  of  a  land  owner  to  afterwards 
raise  the  same  question  in  the  courts  of  the  State.  I'n- 
der  the  provisions  of  cur  act,  unless  the  city  council  de- 
termines to  estabh'sh  a  taxing  district,  or  directs  that 
the  whole  cost  of  a  street  impro\emcnt  be  paid  oiu  of 
the  city  treasury,  the  only  rule  of  assessment  ])re- 
scribed  is  to  levy  the  amount  to  be  collected  upon  th.' 
lands  fronting  on  the  improvement,  in  ])n)porlion  to 
their  frontage,  ai  a  rate  per  frci.t  foot  sufficient  to 
cover  the  amount  assessed.  ( )ur  statute,  however, 
affords  the  land  c^wncr  anijilc  (  pportunilN'  to  be  lu-ard 
on  the  (|uestion  whether  an  assessment  by  the  front- 
foot  rule  will  impose  up^on  his  abutting  properly  a 
greater  burden  than  the  s])ecial  benefits  which  it  will 
receive  frf)in  the  improveir.ent  itself.  When  the  city 
council  contemplates  the  erection  of  a  special  ii  m"'i" 
district,  comprising  the  lands  w!;i.h  are  to  be  a  .  .  i 
for  the  cost  of  the  street  iniprovcmenl.  such  fact  nuist 
be  stated  in  its  rescjhilion  of  intention.  If  *^nch  a  stale- 
men  does  not  appear  in  the  rcsoluli  intention. 
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then  it  follows,  as  matter  (tf  hiw  .  knowlcdi^-c  of  w  liich  is 
imputed  to  tlio  land  owikm".  lliat  the  whole  or  some 
part  of  the  eost  of  the  improvement  is  to  be  assessed 
upon  the  abutting-  ])ropert\'.  according-  to  its  frontage 
on  the  im]')ro\-ement.  The  statute  iiro\i(les  that  due 
notice  o\  the  passage  of  the  resolution  of  intention 
shall  be  gixen  by  posting  and  i)ublication.  It  is  also 
pro\'ided  that,  after  the  first  publication  of  such  reso- 
lution, any  owner  of  lands  liable  to  be  assessed,  who 
feels  aggrieved,  shall  file  with  the  clerk  a  petition  of  re- 
monstrance wherein  he  shall  state  in  what  respect  he 
feels  aggrieved;  and  that  such  petition  or  remon- 
strance shall  be  jiassed  upon  by  the  city  council,  and 
that  its  decision  shall  be  final  and  conclusive.  The 
passage  of  a  resolution  of  intention,  (wHierein  the  pur- 
pose of  the  city  council  to  form  a  taxing  district  is  not 
stated),  and  the  publication  and  posting  thereof  as  re- 
quired by  statute,  apprizes  all  of  the  abutting  land 
owners  of  the  intention  of  the  city  council  to  order  the 
street  improvement  to  he  made,  and  to  assess  the 
whole,  or  a  ])ortion.  of  the  cost  thereof  on  the  abutting 
property  in  proj^ortion  to  its  frontage.  Every  land 
owner  is  thus  all'orded  an  opportunity,  before  the  work 
is  ordered,  to  be  heard  on  tlie  question  whether  an  as- 
sessnient  on  his  property,  by  tlie  front-foot  rule,  for  its 
proportion  cf  the  cost  of  the  imp-ovement.  will  ex- 
ceed the  value  of  the  special  benefits  accruing  to  his 
property  by  reason  cf  the  improvement;  and,  if  he  fails 
to  present  such  question  to  the  city  council,  he  is  for- 
ever thereafter  precluded  from  raising  it.  W  hat  other 
jHu-pose.  than  the  one  mentioned,  could  the  Legisla- 
ture have  had  in  view  in  requiring  notice  to  l^e  givoi  of 
the  passage  of  the  resolution  of  intention  to  make  a 
street  im.provemcnt?  It  n:ay  be  that  j^roperty  owners 
have  a  right  to  be  heard  on  the  subject  wdiether  or  not 
the  public  interest  or  convenience  requires  the  im- 
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provement;  but  whether  they  have  such  right  is  a 
doubtful  question,  as  that  is  a  matter  of  pubHc  poHcy 
vested  entirelv  in  the  discretion  of  the  leoislative  bodv. 
There  can  be  no  reasonable  doubt  of  their  right  to  be 
heard  on  the  question  of  special  benefits;  ami  that,  if 
it  appears  to  the  city  council  that  the  alnitting  prop- 
erty will  not  be  benefitted  to  the  extent  of  the  cost  of 
the  improvement,  it  may  decline  to  order  the  work 
done;  or  may  order  the  whole  of  the  cost  to  be  paid 
out  of  the  city  treasury,  or  such  iiroportion  thereof  as 
will  leave  the  remainder  a  just  charge  against  the 
abutting  property. 

Mr.  Justice  Harrison,  speaking  for  the  Sujireme 
Court  of  this  State,  in  Bolton  v.  Gillcrau,  105  Cal.,  J4S, 
and  referring  to  this  question,  uses  the  follow  ing  lan- 
guage : 

"A  i)rominent  consideration  liefore  this  body  (ilic 
city  council),  in  determining  whether  an  improvement 
shall  be  made  upon  a  street,  is  the  amount  of  its  ex- 
pense and  the  advantage  that  7cill  accrue  there  from  t.)  th: 
property  which  --s  to  he  charged  wifh  that  e.vf-ensr:  antl  un- 
less it  can  know  to  a  reasonable  degree  of  certainty 
what  the  expense  will  be.  it  will  be  unable  to  exercise 
anv  intelligent  discretion  in  determining  whether  the 
imjirovement  should  be  made.  Hence,  il  becomes 
necessarv  for  the  legislative  body  to  know  the  prob- 
able exjKMise  of  the  impro\en':cnt  before  it  will  order 
it  to  be  ma<k." 

Mr.  Justice  'I'emplc.  dclixermg  the  opinion  <)i  the 
Sui)reme  Court  of  this  State  \u  Harney  v.  Innstni,  i  1.^ 
Cal..  317.  says : 

■•possibly  if,  as  matter  of  law.  we  could  .see  tliat  the 
structure  could  not  be  useful,  the  conclusion  of  the 
board  would  not  prevent  the  courts  from  giving  relief, 
r.ut  the  aggrieved  owner  should  exhaust  the  special 
remedies  provided  before  he  applies  to  ihc  Coint. 
The  board  could  have  alTorded  him  all  the  reHef  he  re- 
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quired.  If  ho  had  protested  in  time,  the  contractor 
niii^ht  not  ha\e  expended  his  money  and  lahor  in  the 
im]irovement  of  the  propertw  Since  the  law  provided 
that  he  should  ohject.  and  lie  did  not,  he  should  not 
now  he  heard,  unless  there  was  a  total  ahsence  of  i)ow- 
er  in  the  board  to  do  the  work,  or  the  ])rocedure  has 
been  materially  departed  from.  A  pro]:)erty  owner 
shc^uld  not  thus  sit  by  and  see  his  ]jroi)erty  improved 
and  expect  to  escape  the  expense." 

The  statu.te  proxidcs  tliat,  before  the  jxissage  of  the 
resolution  for  the  construction  of  the  improvement, 
the  city  council  may  recpiire  plans  and  specifications 
and  careful  estimates  of  the  costs  and  expenses  thereof 
to  be  furnished  by  the  city  engineer  of  the  city;  and 
it  would  seem  to  be  the  clear  duty  of  the  council  to  do 
so  when  a  ]:)rotest  was  made  against  the  making  of  the 
improvement,  on  the  ground  that  the  cost  thereof 
would  exceed  the  special  benefits  received,  for  the  pur- 
pose of  enabling  it  to  exercise  an  intelligent  discretion 
in  determining  that  question.  I'he  city  council  is  un- 
der no  legal  comjndsion  to  afterwards  accept  the  low- 
est proposal  or  bid  to  do  the  work;  but  may  reject  anv 
and  all  j-jroposals  or  bids  "should  it  deem  this  for  the 
public  good."  It  follows  then  that  it  would  l)e  the 
duty  of  the  city  council  to  reject  any  bid.  fixing  so  high 
a  ])rice  for  doing  the  work  as  to  materially  prejudice 
the  land  owner,  in  \iew  of  the  facts  jireviously  found 
by  the  city  council  on  tlic  hearing  and  decision  of  a 
protest  made  by  such  land  owner. 

It  seems  to  l)e  clear  from  the  foree'oine  review  of 
the  provisions  of  our  statute,  aufl  the  utterances  of  our 
Supreme  Court  above  quoted,  that  the  statute  of  this 
State  relating  to  street  im])rovements  does  provide 
for  an  incpiiry  as  to  the  special  benefits  which  will  ac- 
crue to  the  ])roperty  to  be  assessed  for  the  cost  o-f  the 
im])rovement,   and   that  its  pro\-isions  in   no   respect 


militate  against  any  principle  declared  by  the  Sni^reme 
Court  in  the  Xorwood  case. 

Again,  as  said  by  the  Supreme  Court  of  this  State  in 
RamisJi  v.  Haitwdl  reported  in  58th.  Pacific  Reporter. 
920; 

"It  may  be  added  that  the  statute  does  not  deprive 
the  owner  of  the  right  to  challenge  the  validity  of  the 
assessment  or  to  present  any  iiTegularities  in  the  pro- 
ceedings therefor  which  would  defeat  an  action  for  its 
enforcement,  since  it  provided  l)y  section  4  that  at  any 
time  before  the  issuance  of  the  bond  the  owner  may 
notofy  the  city  treasurer  that  he  desires  no  bond  to  be 
issued  for  the  assessment  against  his  land,  and  that 
upon  such  notice  no  bond  shall  be  issued  therefor,  but 
the  payee  of  the  warrant  must  enforce  the  collection 
of  the  assessment  by  action.  As  the  bond  cannot  be 
issued  until  after  thirty  days  from  the  date  of  the  war- 
rant, and  as  the  assessment  must  be  demanded  w  ithin 
that  period  of  t;ime,  the  owner  has  at  all  times  the  op- 
tion to  insist  upon  the  collection  of  the  assessment  by 
a  suit  therefor,  in  which  he  may  jiresent  all  defences, 
either  in  matters  of  jurisdiction  or  irregularity  of  pro- 
ceedings." 

This  brings  our  statute,  in  respect  to  it^  provisions 
for  notice  ancl  hearing  as  to  the  ap|)ortionment  of  the 
cost  of  the  improvement,  within  the  doctrine  decided 
by  the  Su])reme  Court  of  the  l'nite<l  States  in  lldi^cr 
V.  Rcclanuiiion  District.  111  l'.  S..  J^)^,  an<l  upon  the 
authority  of  thai  decision  the  constitutional  validity  of 
our  statute  nnist  be  upheld. 

My  conclusion  is  that  there  were  no  jurisdictional 
defects  in  the  street  improvement     proceedings     re 
ferred  to  in  the  amended  complaint,  and  that  no  co:i- 
stitutional  f)bjcctions     can     be     successfully     in"ged 
agaitist  the  street  improvement  act  of  this  Slate. 

The  rjemurrer.  so  far  as  it  is  directed  against  the 
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first  two  allej^'ed  causes  of  action  in  llic  anicndcil  com- 
plaint, is  sustained. 

K.  S.  TOKKAXCK, 

Juili;"e  of  the  Sniicrior  Ci)nrl. 
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